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CHILDREN, SEX AND THE LAW 
L. K. JANES 
ABSTRACT 
Anxieties about the premature sexualisation of children (Bailey, 20 II) and the 
prevalence of abuse among children (Radford et ai, 20 11) have coincided with on­
going attempts through legislation and policy to protect children from sexual 
abuse by adults and children alike since the early 1990s (Masson, 20(6). As the 
legal framework has expanded in scope, research by psychologists, criminologists 
and social scientists suggest that children convicted of sexual offences have low 
rates of recidivism (Hargreaves and Francis 2013), reduced further by 
interventions that meet their needs as young people in a holistic fashion (Rich, 
20 II; Hackett, 2004). 
Against this background, Children, sex and the law explores the complex issues 
that emerge when the law is used to respond to sexual activity by children. The 
research comprises a combination of secondary research of the legal framework 
and direct inductive qualitative research through in-depth semi-structured 
interviews with ten young people, followed by interviews with ten professionals 
to contexualise their experiences. The findings provide a unique insight into the 
experience of ten young people v.lith histories of harmful sexual behavior in 
contact with the criminal justice system and their experiences of the legal 
processes. The findings consider the journeys of these ten young people in three 
distinct phases, each marked by legal events: in the lead up to contact with the 
criminal justice system, their navigation through the system and their preparation 
towards reintegration. The study concludes that the current legal framework is ill 
suited to achieving its aim of protecting children and preventing reoffending. 
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Chapter 1: Introduction 
Anxieties about the premature sexualisation of children (Bailey, 2011) and the 
prevalence of abuse among children (Radford et ai, 2011) have coincided with on­
going attempts through legislation and policy to protect children from sexual 
abuse by adults and children alike since the early 1990s (Masson, 2006). As the 
legal framework has expanded in scope, research by psychologists, criminologists 
and social scientists suggest that children convicted of sexual offences have low 
rates of recidivism (Hargreaves and Francis, 2013), reduced further by 
interventions that meet their needs as young people in a holistic fashion (Rich, 
2011; Hackett, 20(4). 
Against this background, Children, sex and the 1m\', explores the complex issues 
that emerge when the law is used to respond to sexual activity by children. The 
background to this research was the author's experiences as a legal practitioner 
working with a large number of children convicted of serious sexual offences who 
appeared to struggle with almost every aspect of the criminal justice and 
rehabilitation journey. In the absence of any known research revealing the 
experiences of this group of children. the following questions arose: 
• 	 What is the role of the law in regulating sexual activity by children? 
• 	 Does the law work effectively and fairly for children who commit 
sexual otlences? 
• 	 What is the impact of the law's attempts to regulate and punish sexual 
activity by chjldren'? 
In order to understand the legal framework. an in-depth analysis of the legal 
principles underpinning the law surrounding children convicted of sexual offences 
was conducted, induding a survey of the historical development of the la\\' and its 
relationship to social vuluc:!s. 
--
Despite the questions in the author's mind, an inductive approach was adopted to 
the research with young people and professionals in the hope that young people's 
experiences of the criminal justice process would emerge to complement existing 
literature and studies the effectiveness of interventions and factors for recidivism 
for this group (Hackett, 2004). 
The findings are presented across three phases of the criminal justice journey, 
providing a unique insight to the experiences of legal processes for the young 
people in this study. The research with professionals was used to contexualise 
and complement the emerging findings from the young people, most of whom 
were insulated from some aspects of the system by being in a therapeutic 
placement. 
An analysis of the findings set against the literature review revealed a number of 
broad concerns about the extent to which the criminal justice system is capable of 
fulfi II ing its aims of deterrence and a voidance of harm for children with harmful 
sexual behavior, especially in the context of an increasingly sexualized culture 
where children still often lack sufficient knowledge to avoid breaking the la\\' by 
the time they reach the age of criminal responsibility. The findings also suggest 
that children's inability to effectively participate undermine the due process to the 
disadvantage of young people, while at the same time neglecting their needs for 
support and treatment. This is especially problematic for children who have also 
been victims of sexual abuse. Thus, many aspects of the system appear counter 
productive by preventing progress and rehabilitation through the fostering of a 
positive identity. 
Various recommendations are made. 
Some definitions 
According to Working Top,ethl!r (Department of Education, 2(13) sexual abuse: 
"11 Involves forcing or enticing a child or young person to take part in 
sexual activitie~, not necessarily involving a high level of violence, 
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whether or not the child is aware of what is happening. The activities may 
involve physical contact, including assault by penetration (for example, 
rape or oral sex) or non-penetrative acts such as masturbation, kissing, 
rubbing and touching outside of clothing. They may also include non­
contact activities, such as involving children in looking at, or in the 
production of, sexual images, watching sexual activities, encouraging 
children to behave in sexually inappropriate ways, or grooming a child in 
preparation for abuse (including via the internet). Sexual abuse is not 
solely perpetrated by adult males. Women can also commit acts of sexual 
abuse, as can other children." 
Despite the reference to it being possible for children to commit acts of sexual 
abuse appearing as a bit of an afterthought, at its highest, Radford et aI, (2011) 
estimate that around 65 % of contact sexual abuse experienced by children is 
perpetrated by other children. This in turn begs the question of what we are in fact 
talking about when we consider sexual abuse between children: if it is so common, 
does that mean we are criminalising 'normal' behaviour or is it indicative of a 
serious sodal and criminal problem that needs to be urgently addressed. 
Identifying terminology that is accurate but avoids ascribing blame or value 
judgements has been anxiously considered by a number of academics and experts 
(Hackett,2004). In line with other commentators on the subject, this thesis uses 
the term 'harmful sexual behaviour' as it acknowledges the harm associated with 
the behaviour rather ascribing harm or blame to the young person. Although this 
term necessarily involves ascribing a certain level of harm to behaviour, it appears 
to be generally accepted as a suitable 'umbrella term' . 
In the context of interactions between children, harmful sexual behaviour involves 
one or more children engaging in sexual discussions or acts that are inappropriate 
for their age or stage of development. These can range from using sexually 
explicit words and phrases to full penetrative sex with other children or adults 




Chapter 2: Literature review 
Any consideration of the relationship between children, sex and the law leads to a 
wide range of material, not all of which relates directly to sexual offending, but 
provides an essential contextual framework. 
The literature on children and sex suggests that children's early sexual 
experiences do not match the legal restrictions on sexual activity, with a 
significant number of young people having sexual intercourse before the age of 
consent (see Chapter 2.1.1). Popular and political responses to the prevalence of 
sexual activity by young people are coupled with concerns about their premature 
sexualisation, resulting in the loss of childhood (see Chapter 2.1.2), However, at 
the same time, despite the risk that in an increasingly sexualised culture children 
will engage in harmful and possibly unlawful sexual activity, it appears that 
content and nature of sex and relationships education is a matter of debate (see 
Chapter 2.1.2). 
Children are liable to prosecution for sexual offences from the age of ten, 
regardless of their knowledge and understanding of sexual matters. Although 
there is no research on the experiences of children accused of sexual offences in 
navigating the legal system, the experiences of children in the criminal justice 
system generally have been the subject of research studies. The literature 
suggests that children, on the whole, find the criminal justice system confusing 
and ovef\.Vhelming (see Chapter 2.2). Moreover, the literature suggests that 
system contact generally may have long lasting impacts identified in labelling 
theory (see Chapter 2.3). 
There i::i a growing body of literature that examines the specific issues pertaining 
to children with harmful sexual behaviour. This includes a spectrum of studies 
that have considered the prevalence of harmful sexual behaviour (see Chapter 
2.4.1) oy children which appears to h~ far greater than the recorded conviction 




offence category (see Chapter 2.4.2). The phenomenon of children who commit 
sexual offences has been considered in detail from a range of perspectives, mainly 
concerned with the prevention of harnl. In particular several studies have tried to 
identify the classic characteristics of children with harmful sexual behaviour with 
a view to predicting or managing future risk and treating young people (Worling, 
2012; Hackett, 2013). Finally, reactions to children with harmful sexual 
behaviour have been documented and analysed providing a helpful backdrop to 
the challenges faced by young people in reintegration and rehabilitation. 
2.1 Children and sex: the social context 
2.1.1 How often children have sex and early sexual experiences 
The reality is that many children are sexually active. Setting the Boundaries 
accepts that there is little doubt that teenagers are sexually active" (Home Office. 
2000. p.36), citing various research projects to back this up. The research relied 
on includes a teenage pregnancy report concluding that 28% of underage boys and 
19lk of underage girls were sexually active in 1991(Social Exclusion Unit, 1999). 
It also referred to evidence that on average teenagers in the UK have their first 
sexual experience at 15.3 years (Durex, 1999). 
The prevalence of sex before the age of 16 is borne out in a range of studies and 
the research suggests that the average age at which young people start to engage 
in sexual activity has decreased in recent years. For instance, 48% of girls and 
36% of boys have had penetrative sex before the 'age of consent' (Bremner and 
Hillin, 1994, as cited in Stainton Rogers and Swinton Rogers, 1999). According 
to the a study published in the Lancet in 2001 , drawing on a pool of 11,16 J men 
and \\!omen (4762 men, 6399 women). the proportion of those aged 16-19 years 
at interview reponing first heterosexual intercourse at younger than 16 years was 
30% for men and 2Mf for women: median age \vas I () years. The proportion of 
women reporting first intercourse before 16 years increased up to. but not after, 
the mid,·J990s (WeIlings et aL 20(1). A further study published in the Lancet in 
November 2013 (Mercer et al, 2013) found that the median age at first 
5 
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heterosexual intercourse in the UK was 17 years in both sexes generally but was I 
16 years for those aged 16-24 years at interview and that the proportion 
reporting first heterosexual intercourse before age 16 years increased in 
successive birth cohorts in both men and women. 
Some studies suggest that sexual activity at a young age is more prevalent in the 
UK than elsewhere: Almost 40% of young people in the UK report having had sex 
by the age of 15, compared to between 15-28% for 16 other countries including 
most of Europe and Canada (UNICEF, 2007). 
In her report on sexualisation of young people, Dr Papadopoulos reports under the 
heading 'Early sexual activity' that the 'UK has the highest teenage pregnancy 
rate in western Europe' and notes high incidences of teenage pregnancy and 
sexually transmitted infections (STI) among young people despite young people 
aged 16 - 24 making up just 12(.*) of the population in 2008 (Papadopoulos, 2010). 
Studies often tend to measure the prevalence of sexual activity before the age of 
16 in the UK as that marks the 'age of consent'. However, there is some evidence 
to suggest that a significant minority of young people may be having sex 
substantially before the age of 16. A report by Human Rights Watch in the U.S.A. 
cites a survey conducted by the US Department of Health and Welfare in 2000 
which found that 'by age 14, more than one-third of the survey's respondents 
reported genital play with another youth under the age of 18, and about one-fifth 
had started having sexual intercourse' (2007, p.72). 
In recent yeHrs the development and accessibility of new technologies has 
increased the potential for young people to be exposed to sexual images at an 
earlier age. 
A study of the use of' scxting', based on focus groups with ) 50 children from year 
six (aged 10 and 11) and year nine pupils (aged 13 and 14), concluded that there 
was a high prevalence of sexting to the extent that it had become l10lmai and even 




concluded that girls would generally create pictures of themselves as a result of a 
request from a boy whereas boys would self generate unprompted in most cases. 
There is an assumption that early sexual contact between peers is harmful and, by 
definition, abusive (see, for instance Papadopoulos, 2010 and Bailey, 2011). 
Therefore. one of the more surprising findings from Phippen is the level of 
resilience among this age group and the development of coping mechanisms to 
issues that might arise as a result of the sexting and their willingness to talk about Iit. Phippen also found that, although young people tended not to seek adult 
support for fear of reprimand, they were willing to discuss these issues and want 
to learn about them in school but don't get the opportunity. I 
2.1.2 Social attitudes to children and sex: sexualisation of young people 
Baroness Walmsley, speaking in the House of Lords acknowledged the 
prevalence of sexual activity between children, commenting that: I 
"[Se]xual activity between the ages of 13 and 16 IS fairly 

common ... Mutually agreed experimentation is a normal part of sexual 

development and, as long as precautions are taken against unwanted 

pregnancy and sexually transmitted diseases, it does not do any harm in 





Yet. as set out at Chapter 4, such activity is technically unlawful. Further, there 

are many who would disagree with the proposition that some sexual activity 

between young children can be harmless. 

According to Ringrose et al (2012) the 'sexualisation of culture' has become a 

major focliS of interest and concern in the last decade and can be broadly 

destribed as the 'growing sense that western societies have become saturated by 

sexual representations and discourses, with pornography increasingly influential 

and porous, permeating contemporary culture' (2012 p.16). This has been 
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reflected in both the media and popular studies, and also by a series of 
Government Commissioned reports (Ringrose et aI, 2012). 
The Home Office report by Dr Linda Papadopoulos (2010) charts the pervasive 
commercialisation of sex aimed at young people and notes 'empirical research 
and clinical evidence that premature sexualisation is harmful'. Similar 
conclusions in were drawn in a further report commissioned by the Government 
(Bailey, 201 )). Such assumptions underpin both government policy and law, 
although as Ringrose et al (2012) notes there is an absence ofrigorous research on 
this issue. 
Critically, there is a preliminary difficulty in even determining whether, and if so, 
what types of sexual or sexualised behaviour are hannful at various points in a 
child's development, especially as children develop at different rates and in 
different environments (Stainton Rogers and Stainton Rogers, 1999). 
Some of the discourses on early sexualisation focus on the notion that girls are 
entering puberty at a younger age than previously. In her essay . Early puberty. 
'sexualisation' and feminism'. Celia Roberts (2013), charts the international 
research underpinning the notion of early puberty, citing North American and 
European Research which suggests that the average age of puberty commencing 
has reduced by about a year to around the age of nine years over the last decade 
and a half (2013). While the causes of this are largely unknown, Roberts also 
acknowledges that this trend is routinely raised in public policy debates, 
concerned about the negative impact of early sexualisation. 
Roberts urges us to examine the phenomenon on the basis that issues of class. 
racialisation and agency are central to understanding and challenging normative 
concerns about girls' early sexual development. That is to say, the fear of early {)r 
'precociolls' puberty is that it is a symbol of the early sexualisation of children 
and the loss of childhood that goes with that. Yet. citing Mitchell and Reid-Walsh, 
(20(9) Roberts highlights how western concerns about 'death of childh()()(f and 
'hulTied childhood' have always been a concern for the majority of girl:::. in 
developing countries throughout the world. Citing a study by Kristina Pinto 
(2007), Growing up young: The relationship between childhood stress and coping 
with ear!.).' puberty, Roberts highlights how early puberty may became a physical 
embodiment of a sense of being more grown up than age-peers in the case of girls 
who are required to take on heavy social responsibilities. Roberts concludes that 
it important to "resist overarching discourses of alarm about early sexual 
development, instead contextual ising such development in the life histories of 
particular girls. Socioeconomic deprivation or childhood neglect, for example, 
may play important roles both in how sexual development is experienced and in 
when it occurs" (Roberts, 2013, p.149). 
While the social and political context of early sexualisation is rarely considered, it 
may be that as our society becomes more and more unequal, we need to learn to 
expect unanticipated consequences such as this, or at any rate to deal with them 
better. 
Yet media responses to the sexualisation of young people tend to start on the 
assumption that it is bad: in fact, sexualised behaviour may cover a broad 
spectrum of behaviour from behaviour that is sexual (but assumed to be harmful 
because it concerns children below the age of consent) to behaviour that is 
harmful because it is considered to be coercive or violent in nature. 
2.1.3 Sex education 
Archard points out that 'we educate children about sex within a society which is 
both sexualised and yet deeply confused about how it understands childhood and 
its sexuality' (2000, p.l2). Yet it is far from clear that sex education as a 
discipline routinely deals with anything. more than what Coy ct aI (2013) describe, 
citing Powell (2010). as 'plumbing and prevention' approach. It is also widely 
acknowledged that there is no statutory requirement to go beyond the mechanistic 
approach to sex edw:.:atioll which involves human biology and reproduction as part 
of the science curriculum and information for secondary school pupils about. 
HIV/AIDS and STIs (Coy et al 2013~ Family Planning Association. 20(7). The 
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mechanistic approach, was summarised in Secretary of State guidance issued in 
1994, which also refers to the need for awareness of the law: 
"The Secretary of State believes that schools programme for sex education 
should therefore aim to present the facts in an objective, balanced and 
sensitive manner, set within a clear framework of values, an awareness of 
the law on sexual behaviour. Pupils should be encouraged to appreciate the 
value of stable family life, marriage and the responsibilities of parenthood. 
They should also be helped to consider the importance of self-restraint, 
dignity, respect for themselves and others, acceptance of responsibility, 
sensiti vity towards the needs of others, loyalty and fidelity" (Department 
for Education and Employment, 1994, paragraph 6). 
The tone of this guidance is mirrored in the Learning and Skills Act 2000 which 
requires that young people learn about the nature of marriage and its importance 
for family life and the bringing up of children and that young people are protected 
from teaching and materials \vhich are inappropriate, having regard to the age and 
the religious and cultural background of the pupils concerned. Although sex and 
relationships edw.:ation was introduced at around the same time in order to 
contextualise this learning within the framework of relationships (Macdonald, 
2(09) and was strongly recommended within Government SRE Guidance 
(Department for Education and Employment, 20(0), it has never been made 
compulsory, despite calls from professionals and young people for such a move 
(Martinez, 2006, as cited by Sex Education Forum. 2008; UK Youth Parliament, 
2007; Macdonald, 2009). At present, the legal framework does not appear to 
encourage an emphasis over and above the 'plumbing and prevention' routine. 
This is because there is no legal requirement to do so, yet teachers must actively 
avoid the llse of inappropriate materials, which arc bound to be a matter of 
subjective debate in any sex and relationships course. Research suggests that 
anxiety amongst educators can result in young people not receiving the sex 
education they needed (Thomson and Scott, 1992, as cited in Sex Education 
Fonun,20(8). The first ever National Survey on Sexual Attitudes and Lifestyles 





insufficient information available to them when they first had sex (Johnson et ai, 
1994, in Sex Education Forum, 2008). 
Yet the challenge of getting sufficient information to children cannot be 
underestimated. Even in 2000, Archard warned that new media and technology 
made it 'hard if not impossible now to insulate children from the adult world of 
knowledge' (p.12). Research by Coy et al (2013) and Phippen (2012) exploring 
the impact of new social media and the phenomenon of 'sexting' would suggest 
that this is even more difficult a task today. 
Despite a growing awareness by government of the phenomenon of sexualisation 
of youth (Papadopoulos, 2010; Bailey, 20 II) and prevalence studies indicating 
that a significant proportion of children have sex before the age of consent (see 
chapter 2.1 .1), current government guidance on sex and relationships appears not 
to acknowledge the prevalence of underage sex but rather provides categorical 
reassurance from the outset that sex and relationship education does not 
encourage early sex: 
"Effective sex and relationship education does not encourage early sexual 
experimentation. It should teach young people to understand human 
sexuality and to respect themselves and others. It enables young people to 
mature, to build up their confidence and self-esteem and understand the 
reasons for delaying sexual activity." (Department for Education and 
Employment, 2000, pA) 
This reassurance is clearly designed to counter the assertions, recognised by 
Archard (2000), that some would argue teaching people about something leads 
them to do it: that ignorance prevents temptation and that sex education corrupts 
by making it more likely that young people will engage in the sex they are taught 
about. Recognising this. Archard argues that instead. "sex education must work 
with, and not against the grain of the social realities in which young persons find 




Yet those social realities may be legal as well as cultural. In tandem with, or 
perhaps in response to, growing concerns about the sexualisation of youth culture 
described at Chapter 2.12, the codified Sexual Offences Act (SOA) 2003 set out 
for the first time specific offences where the perpetrators were children and the 
offence of strict liability rape, including where the perpetrator was a child (see 
Chapter 4.5). This in turn generated a new level of anxiety as to whether 
professionals could continue to provide information and advice without fear of 
criminalisation, prompting guidance and reassurance for professionals from the 
Sex Education Forum (2004). 
Despite these reassurances, as described In Chapter 4, the law provides ample 
opportunity for minors engaging in consensual sexual behaviour to be prosecuted. 
While the Secretary of State's view in 1994 that sex education should present 'an 
awareness of the law on sexual behaviour', a review of the compulsory national 
curriculum and the non-compulsory personal social and health education 
framework (Department for Education and Employment, 2000), reveals virtually 
no legal content other than a broad aim that it should 'ensure young people 
understand how the law applies to sexual relationships'. There is limited 
discussion in the literature as to how young people are taught to understand how 
the law applies to sexual relationships: 
"Consider then how one might teach young people about the agreed wrong 
of rape .... There are within society very different views about the nature 
of relationships between men and women, about who has power in such 
relationships, about how one gender should or can communicate with the 
other, about what silence means, about what counts as coercion, and so on. 
such that it is vcry difficult to see how someone teaching SRE could 
assume an agreed understanding about vvhat is and what is not rape .... One 
sex educator has written that 'Icjonsent is as culturally defined, as is sex' 
(Lamb, 1997: 30R),. (Archard, 2000, p.30) 
Research by Coy ct al (2013) suggests that understanding consent remains a 
significant issue in that young people were 'more likely to recognise non­
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consensual sex where it fits with a template of 'real rape'; involving strangers, 
alcohol and/or multiple perpetrators' ... and 'for many young people, only physical 
resistance is evidence that someone does not want to have sex" (p.68). The 
research also indicated that young women who responded were more able to 
recognise where consent has not been sought or given than the young men and 
that younger respondents, aged 13-14 were less likely to recognise non-consent 
than older age groups. As a consequence, the research recommended targeted 
sessions with younger teenagers about the boundaries between consent and 
coercIon. 
Archard (2000) argues that as children are citizens in a polity, capable of making 
mistakes with harmful consequences, even if they are not recognised as being 
capable themselves of consent, education has a role in warning children of the 
possibility of such harm so that it can be minimised: 
"There is no clear bright line here... Of course we must prepare them for 
the time when they can make considered choices. But we must also be 
realistic about what they can do even if they do fully appreciate what it is 
they are doing. Warning children of the dangers of early sexual activity 
may not be sufficient to deter them from such an activity." (Archard, 2000, 
p.37) 
The stark reality is that the law is full of bright lines that children, and indeed 
many adults, are insufficiently aware of them until it is far too late. A recent 
study by Beckett et al (2013) is unusual in its explicit reference understanding the 
harm caused by sexual offending in its recommendation that: 
"Every school, education and health provider, youth service and other 
relevant universal service needs to promote understanding of healthy 
relationships. the concept of consent and the harm caused by rape and 
sexual assault." (Beckett et aL 2013, p.8). 
The legal framework outlined at Chapter -+ is complex and enduring: the sex 
education literature is ftlll of references to the meaning of consent but the meaning 
13 

-of 'strict liability rape' or the extent to which exposing oneself in public is an 
offence are conspicuously absent. 
A review of the literature exploring young people's expenences and 
understanding of the criminal justice system accordingly emanates from 
criminologists rather than educationalists. 
2.2 Experiences ofchildrell in the crimina/jllstice system 
There is a growing body of research and academic writing about the established 
legal requirement for children in conflict with the law to be treated differently 
from adults with an emphasis on their needs rather than their behaviour (see for 
instance, Easton and Piper, 20 12~ Muncie, 2009; Newburn, 2007 and Chapter 4.4). 
However, despite this widely accepted distinction, a number of commentators 
have identitied serious weaknesses in the youth justice system and its ability to 
deal effectively with children in contlict with the law (see for instance, Centre for 
Social Justice, 2012; The Michael Sieff Foundation, 2013; Justice and The Police 
Foundation, 2010; Royal College of Psychiatrists, 20(6). 
There is also some research to indicate that contact with the system is inherently 
damaging (MeAra and MeVie, 2007; MeAra et aL 2(13). Based on a longitudinal 
programme of research on pathways into and out of offending for a cohort of 
around 4300 young people who started secondary school in the City of Edinburgh 
in 1998. when they were aged around 12, MeAra and McVie suggest that youth 
justice systems 'may be congenitally unable to deliver the reductions in 
offending'. Not only do they conclude that system contact does not work for 
young people, but they suggest it is positively damaging, arguing that "[S]ystems 
appear to damage young people and inhibit their capacity to change" (2007, 
p.340). Their advice is that ''"the key to tackling serious and persistent offending 
lies in minimal intervention and maximum diversion" (2007, p.319). The authors 
argue that this "raises broader questions about what the aim of youth justice ought 






McAra and McVie appear to measure 'damage' by recidivism. However, the I 
actual impact or long term effects of contact with the criminal justice system, 
other than recidivism, on children is relatively unknown. Nevertheless, it would 
appear to be reasonable to suppose that system contact is likely to impact on the 
child's development, sense of self or the way that society treats the child as a 
consequence. Citing Clarkson, 1995, p.202, Bandalli highlights the extent to ,
which criminal processes are "highly intensive and in themselves involve stigma 
and humiliation" and argues that for this reason enforcement of the criminal law 
should be avoided wherever possible (2000, p.92). 
As Kilkelly (2010) records in her international review of child friendly justice, 
there has been a move by researchers to gather the views of children and young 
people who have experience of the formal justice systems. While more research is 
needed, "a picture is slowly emerging about the quality of this experience for 
children and young people" (Kilkelly 2010, p.18). Key emergent themes include 
that children do not always understand formal decisions made about them and that 
on the whole they want more involvement in the legal processes along with 
specialist child-friendly support to enable this and that adults frequently do not 
understand how Iittle children understand about legaJ processes (KilkeUy, 2010). 
Specific research exploring young people's experiences of the criminal justice 
system in the England and Wales is even more limited and appears to be very 
general in nature. Research by Hazel et al in 2002 included an in-depth survey of 
the literature on children's experiences of the criminal justice system at that time, 
supplemented by interviews \vith 37 young people. The authors claim that, at the 
time, their research constituted the most comprehensive survey involving young 
people themselves. Since then academic research has paid greater attention to the 
importance of youth participation in research. However, much of the contribution 
from young people in relation to their experiences of the youth justice system 
takes the form ad hoc anecdoutl evidence gathered through Youth Participation 
projects. These include reports by the U R Bos!-> project run by the HO\vard 
League for Penal Refom1 such as L~fe inside detailing young people's experiences 
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of custody (U R Boss, 2010) and Life Outside on young people's experiences in 
the community (U R Boss, 2011), a report experiences of violence in custody by 
Children's Rights Alliance England (2013) and a report on children's experiences I 
~i 'Jof the complaints system in custody by User Voice (2012) commissioned by the 
Children's Commissioner. I 
I 
sr 
Drawing on the Children's Workforce research (Botley et aI, 2010), Hazel et al 
(2002), the conclusions of the review of the youth justice system commissioned 
by the Centre for Social Justice (2012) and Kilkelly (2010), there emerges a clear I 
picture that children generally perceive the criminal justice system as negative and 
confusing. I 
2.2.1 The police 
Home Office research (Home Office Statistics Unit, 2011) suggests high levels of 
satisfaction with and confidence in the police by young people within the general 
population. 
However, according to the literature review conducted by Hazel et al (2002) 
perceptions of the police by young people caught up in the criminal justice system 
were 'on the whole negative and hostile' with 'a common theme of unfair 
discrimination (as young people, as black. because of previous convictions, as 
working class etc)' (2002, p.9). Their own research concluded that much of young 
people's 'police contact was perceived as unjustified discrimination ... (as a result 
of their young age, their local estate, their family, or previous offending)' (2002, 
p.II). Their research identified five pal1icular strands of concern. The tirst was 
'police abuse of power' such as unnecessary aggression and humiliation by police 
at arrest or later, or police collusion, complaints of not being dealt with and of 
deliberate delays in access to legal support. The second was 'Confusion' based on 
anxiety through not understanding what was happening to them, or what would 
happen next, during police contact. The third related to 'Difficulties in police 
cells' including the often lengthy and isolated time in police cells which provoked 
boredom, frustration and more anxiety. The fourth concerned 'Diffkulties in 
police interviews' which sorne found verbally and physically intimidating, 
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especially where rapid and confusing questions, combined with threats of custody, 
and the dominating presence of the police at the interview table, led to the young 
person feeling like they were losing control over what they were saying. The final 
stand was the 'Impact of families', which included worry about parental reactions, 
and additional pressures from their actual involvement, including being chastised 
in the police station, having parental exerted pressure on them in police interviews, 
and parents 'breaking down' at the police station. 
The 2010 children's workforce research concluded that 'Most of the young 
people's experiences of the police station were negative - they chose adjectives 
such as 'bored', 'angry', 'stressed', 'frustrated' and 'ashamed' when asked to 
describe how they had felt (Botley et ai, 2010, p.8). Often, these feelings were 
associated with a perceived lack of respect from police officers' and that 'young 
people reported being told to do things by the police, rather than being asked, and 
this was interpreted as further evidence for a lack of respect. The police were 
perceived as being able to 'get away' with this due to their position of authority, 
and this had resulted in somc of the young people feeling disempowered'. Finally, 
they also reported that' it was felt that the police treated all young people the same, 
rather than viewing them as individual people.' 
These broad conclusions were echoed in youth participation findings by U R Boss 
for the Howard League for Penal Reform, which 'worked with over 100 young 
people across the country, specifically finding out about their perceptions and 
experiences of the police' and found 'some 92<;; of comments from the young 
people we have spoken to are overwhelmingly negative' (2011, p.5). 
The negative perceptions of the police by young people have been recognised by 
the Police Foundation (2010) which has noted that 'government and policing 
policy has tended to focus on young people as offenders and, perhaps CiS a 
reflection of this, young people are now Jess likely to have confidence in the 
police than other age groups.' A more sensitive approach by the police that 
distinguishes developmental behavior from criminal behavior is clearly possible. 
Thus a representative from the Association of C'hief Police Officers commented 
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that proposals to curb anti-social behaviour by children risked penalising 
"growing up behaviour" (Travis, 2013). 
2.2.2 Court and preparing for Court 
There is very limited direct research on children's experiences of preparing for 
court and their interaction with lawyers. A notable exception to this is the report 
prepared to inform the Council of Europe's child friendly guidelines which 
highlights a number of concerns by children about their interaction with lawyers 
(Kilkelly, 2010): 
"Some children interviewed complained about the ineffectiveness of their 
lawyers and other advocates who they did not consider helpful. They 
complained about the lack of meaningful contact with their lawyers while 
they were in detention. The children interviewed for this research also 
complained that their lawyers failed to prepare them for custody (i.e. 
suggested they would get bail leaving the young people devastated when 
they did not), complained about their lawyer being replaced during their 
proceedings without their lawyer being sufficiently informed about their 
case and their situation." (Kilkelly, 2010, p.35) 
Concerns about the absence of any requirement for specialist lawyers for children 
were echoed in Rules ofEnga~ement (Centre for Social Justice, 2(12) leading to a 
recommendation that "all defence lawyers appearing in youth and Crown Court 
proceedings should complete specialist youth training before they are allowed to 
practice" (p.92): 
"Youth-specialised training and expertise is minimal amongst sentencers 
and defence practitioners who participate in youth proceedings. Whilst 
magistrates and district judges must undertake specialist youth training to 
practice in the youth court it includes little or no content on issues such as 
child development, welfare, and speech, language and ieaming needs." 
(Centre for Social Justice, 2012. p,l6) 





importance to them of a good lawyer, who is reassuring, takes control when 
necessary and keeps the person informed. However, reflections on the potential 
positives and negatives of parental support ranged from reassurance to pressure to 
admit guilt. Botley et al (2010) also highlighted the importance of good legal 
representation concluding that opportunities to discuss their case with their lawyer 
had minimised anxiety. 
The requirement for a specialist and adapted approach for children has also been 
advocated by members of the judiciary (see Judge, 2013; Thomas, 2009; The 
Michael Sieff Foundation, 2(13). The judiciary has tended to focus on the 
practicalities of the courtroom, and the difficulties faced by young people in that 
environment. Speaking before the Bar Council Lord Judge (2013) anticipated that 
in 2014, approximately 40,000 children and very young adults will give evidence 
in criminal cases and warned that "our long term ambition must be that not one 
single one of those lives will be distorted by the forensic process". Although the 
thrust of his speech concerned child victims appearing as witnesses before the 
Courts, Lord Judge could not "see why the processes which protect the child 
witness or victim should not be available to the child defendant", nothing that "the 
defendant who is a child is a child like the complainant who is a child. Neither is a 
little adult." According to Plotnikoff and Woolfson (2011) steps are in progress 
for the Court Service to publish its young witness policies under the safeguarding 
'umbrella' which will also cover young defendants. 
In relation to young people's experiences of legal proceedings, the literature 
review by Hazel et al (2002) revealed an underlying stress caused by the system 
for young people. including fear of custody, delays in the system, resignation as to 
the outcome and confusion about procedures. They also noted as a common 
theme the lack of awareness of their own behaviour as a crime. 
Hazel et al (2002) identify feelings of confusion and isolation amongst the young 
people in their research, induding a reported a lack of understanding of the legal 
proceedings or language, with events often only explained after court, combined 




research by Botley et al (2010), some participants also reported that they felt 
'confused' and 'nervous', both in terms of actually standing up in court, but also 
in terms of more practical issues, such as travelling to the court and knowing what 
to do on arrival. 
In their own research Hazel et al concluded that young people 'felt they were non­
participants, with no role (apart from deciding plea) beyond projecting submission' 
and that proceedings generally 'passed in something of a blur' (2002, pp. 10-11). 
This frustration at being marginalised through not feeling involved in the process 
included, for example, not being able to correct witness lies and having others 
making 'uninformed' decisions over their future. Botley et al (2010) also 
highlighted the absence of information about the court process and concerns that 
the process did not result in children being treated in a 'fair and respectful 
manner'. 
Botley et aL (2010, p.3) also found that for most young people court was a 
'daunting experience' with participants describing feeling 'sorry' and 'ashamed', 
but also 'worried', 'frightened' and 'unhappy' at the thought of potentially being 
taken into custody. However, this research did not especially link the distress to 
sentencing. 
Hazel et aI (2002) also found that young: people felt distressed by sentencing, with 
this aspect consistently related as the most traumatic aspect of the court process, 
dominated by a fear of custody. The distress appears to have been compounded 
where participants were unable to understand what the judge was saying to them 
and feelings of shock. fear, and confusion about what would happen next. 
Delays in the youth justice system have previously been highlighted as an issue of 
concern (Home Office. 1997; Justh.:e and The Police Foundation, 2(11), and it is 
\vell acknowledged that delays arc a common feature in the Crown Court with 
over 100,000 cases dropped or delayed in 2012 (Arbour, 2013). Hazel et al 
highlighted participants' descrihing their life as being 'on hold' while waiting for 
court dutes, unable to make plans for their future, and noted that delays during 
legal proceedings therefore caused distress (2002, p.13). Botley et aI, (2010) also 
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noted that children's general concerns were compounded by a long wait for their 
case to be heard and this left the young people feeling 'bored' and 'annoyed'. 
2.2.3 Criminal justice alternatives to custody 
In contrast to Court processes for children, which appear to be a modified version 
of an adult process, there are a number of community disposals that are 
specifically designed to cater for children. Botley et aI, (2010) provide a snapshot 
of children's experiences of referral orders. The referral order is described at 
Chapter 4.0.2. This research confirmed that while there has been an increasing 
emphasis on the importance of young people's participation in the youth justice 
system as demonstrated by the advent of the referral order itself, few studies have 
asked young people about their experiences of referral orders. The research 
utilised focus groups to explore the experiences of young people currently on 
referral orders. 
Batley et al (20 10) found "it was evident that the young people lacked 
understanding about how some aspects of the system worked, and this in tum 
served to increase the perceived power imbalance" (2010, p.4). The research 
found that while children's experiences of Panel meetings were more positive, 
they "were not playing as participatory a role as originally intended during panel 
meetings; in part, this was because they were not fully aware of the purpose of 
such meetings" (2010, p.4). The Botley research corroborates earlier findings by 
Newbury (2008) who found that although instilling an understanding of others in 
young people who have offended is clearly a desirabJe outcome and can be 
successful in some cases, it is on the whole problematic due to the difficulties 
children face in grasping the higher-level thinking and understanding of 'the other' 
that the concept of taking responsibility for your actions requires. Nevo/bury 
(200R) concludes that this is especially true of younger children aged between ten 
and twelve. 
There are a number of other community alternatives to custody for children whieh 
are outlined at Chapter 4.0. Ho\vcver, in terms of gauging young people's 
experiences of community supervision other than Refem.ll Orders, evaluations of 
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intensive supervision and surveillance programmes provide the best insight. The 
model of integrated supervision and support, with an electronic monitoring 
element to it, was described by the Youth Justice Board (YJB) as "the most robust 
community programme available for young offenders" (YJB, 2004, p.3). 
In an evaluation report commissioned by the YJB in 2005 (Gray et aI, 2005), 
young people were interviewed to asceriain their perceptions of the programme. 
The report noted that young people frequently complained of the restrictiveness 
and the difficulties they had in complying with curfews for long periods of time, 
concluding that this was to be expected and may have indicated that the 
requirements were being firmly applied (see for instance, p.122 and p.124). 
However, the views of young people who left the order early through breach 
(p.84) were not captured and the report does not appear to draw any particular 
conclusions as to the nature or range of their experiences. 
A repmi by the HO\vard League for Penal Reform's youth participation project. 
Life Outside (U R Boss, 2011) found that although young people were 
" ... mostly positive about the contact and relationships they had with the 
ISS workers, they were extremely negative about the programme itself. 
One young person \vent as far as to say, 'I'd prefer a couple of months in 
jail than a year here' . 
Young people's views about the restrictive nature of the programme are to a 
certain extent corroborated by Bateman's analysis that 'practitioner responses to 
children's non-compliance became increasingly rigid and punitive, swelling the 
numbers in the secure estate' (Bateman. 2011, p.129). 
2.2.4 Custody 
Concerns about the experiences of children within the secure estate have been the 
subject of l'xtensive consideration (see for instnnce, the Howard League for Penal 
Reform, 2006: Centre for Social Justice. 2012: Murray, 2(12), especially in light 
of the comparativdy high rates of incarcenltior1 in England and Wales (The 




raise broad concerns about the over use of custody, recidivism following custody, 
violence in custody and lack of education within custody. 
Although the numbers of children in custody have declined in recent years 
(Bateman, 2011), there is no evidence of a significant improvement in children's 
experiences of custody. For instance, the most recent report on the experiences of 
young people by Her Majesty's Inspectorate of Prisons (Murray, 2(12) suggests 
that many young people do not feel safe and that in general the experiences of 
black and minority ethic (BME) children are more negative than the general 
incarcerated population. 
The limited direct research with young people about their general experiences had 
tended to raises issues of emotional difficulties and a need for more support 
(Hazel et al, 2002 and U R Boss, 2010). Hazel et al (2002) found that the early 
hours and days of custody ,vere related as a particularly distressing time, 
characterised by the anxiety of separation from the child's familiar life, confusion 
about what was happening to them, and uncertainty for the immediate future. The 
sheer loneliness of incarceration is raised by a young person in L~fe Inside: 
'MYfirst night in custody was the worst night of my life. I'd never been 
lonely before. 1felt so lonely.' (U R Boss, 2010, p.1 0) 
Research on the impact of incarceration on children in New Zealand from a 
psychological perspective concludes that as the 'sentence time progresses, 
adolescents become more deeply immersed in the criminal justice system and 
move further from prosociai involvement in society, thus limiting opportunity for 
the individual to 'age out' of their delinquent behaviour' (Lambie and Randell. 
2013, p.45!). Citing Lane et at (2002), the authors note that many juveniles in the 
United States who were incarcerated felt that their childhood and positive 
aspirations for the future had been taken away from them and the pain and loss 
experienced during incarceration may increase the resentment and hostility 
towards 'the system', resulting in further antisocial behaviour. Lambie and 
Randell also refer to research in the United States by Kilgore and Meade (2004), 
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which found that extremely structured environments (which remove all decision­
making opportunity) are likely to be counterproductive to preparing young people 
for the real world. Bateman and Hazel (forthcoming) citing (Nacro, 2007; 
Bracken 2000; Mears and Travis, 2004; Nurse, 2001; Farrant, 2006) conclude that 
the practical consequences of incarceration compound existing disadvantages, 
severing positive links with the community and interfering with processes thought 
to promote desistance. 
2.2.5 Reintegration and risk management 
Returning to the community from custody has been an increasing object of 
academic focus in recent years (Bateman et al, 2013a). Research by Gyateng et al 
(2013) found that fewer than half (45%) of children who reported that they would 
need help with accommodation on release had received it. 
A study on the resettlement needs of girls and young women based on in-depth 
interviews with 17 year old girls in detention highlights the extent to which 
leaving custody is a 'weird' and disorientating experience (Bateman et aI, 2013b). 
Moore et al (2013) report on an IS-month qualitative study carried out in 
Canberra. Australia, with a group of young people who had been in juvenile 
detention. The study found that young people require assistance to sustain and 
develop relationships; to maintain links with critical institutions such as work, 
school. and informal support; to resolve the effects of detention: and to access 
support to live successfully in tbe community. 
The sense of personal agency and control that young people want to have over 
their resettlement plans (Bateman et aI, 2013b) is complicated by the fact that 
most young people kave custody under licence or supervision requiring them to 
stick to certain conditions. Bateman and Hazel (forthcoming) highlight the 
problem ()f non-compliance by young people. citing the fact that young advisors 
for the Howard League for Penal Refonn' s UR Boss chose this as a key issue in 
their 'manifesto' IU R Boss, 2013b)' Bateman and Hazel (forthcoming) consider 
that the manifesto reinfOl"L"t;s many of the messages from research as to what 
constitutes effcl'tivt' resettlement. 5ul..':h as the importance of maintaining contact 
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with family and friends and of increased flexibility within custody to avoid 
damaging relationships the need to improve education chances, as well the need to 
ensure practical issues such as housing, bank accounts and benefits are in place 
prior to release with particular care given to helping young people who do not 
have a family to provide a safety net. It argues that professionals need to listen to 
young people and not set them up to fail, a theme also present in Life Outside (U 
R Boss, 20] \). One young person is cited as observing that a licence is 'not hard 
to follow but it's easy to break' (U R Boss, 20 13b p.3). 
In addition to licence and supervision conditions, there are a number of other 
mechanisms designed to enhance public safety and ensure child protection, such 
as sex offender registration or decisions triggered under child protection protocols 
in respect of 'Schedule I offenders' or those' deemed to present a risk to children' 
(Janes, 2(11). The public protection legal framework manifests itself in MAPPA 
(U R Boss, 20I3a). The Howard League for Penal Reform's U R Boss project has 
produced a Ieatlet on what MAPPA is following concerns raised by young people 
that it appeared to have intluence on their Ii ves but they did not know what is was 
(Fleming et al, forthcoming). It appears that direct research with young people 
about littk understood restrictions on their lives constitutes a specific gap that wiJl 
be hard to fiJI without an intense programme of information and education to first 
explain what these phenomena are. 
For instance, the ascription of Schedule 1 status to children convicted of offences 
against other children is little understood by professionals but potentially far 
reaching (Nacro, 2003a). Government guidance on whether schedule 1 status 
continues to apply lacks clarity. In this context. it would be unreasonable to 
expect that the provisions em! knO\vn to the children to whom they pertain. The 
implications for Slll'h children in later life have not been researched. 
23 Risk oj labelling/spoiled identities 
The research by MeAra and McVie (2007) and MeAra et al (2013) indicating that 
system contact is positively damaging, inhihits young people's capacity for 





empirical support for 'labelling theory'. This theory or perspective holds that 
labels, especially deviant labels resulting from official decisions made in 
childhood or adolescence, are capable of substantially altering a person's chances 
of a conventional life (Becker, 1963; Link, 1982). This in turn is considered to 
lead to "cumulative disadvantage" or snow balling in future life chances, with an 
increased risk of delinquency and deviance during adulthood (Sampson and Laub, 
1997). The result is a 'spoiled identity' (Goffman, 1961). 
The idea is that the assignation of the 'deviant' label is a dramatic event that can 
have a profound, detrimental impact on the person's social standing and may be a 
key step in developing a consistent pattern of deviant behaviour, especially when 
the label is assigned at a crucial period in a person's life course such as 
adolescence (Becker. 1963; Lemert, 1967). The consequences of a deviant label 
or a spoiled identity tend to include marginaiisation from conventional 
opportunities in education and employment. 
According to Bernberg and Krohn (2003, p.1290), citing Schwartz and Skolnick 
(1962) and Link (1982), incarceration can 'directly impede educational 
opportunities' and 'impede employment opportunities' because many employers 
may avoid hiring known delinquents and those who are labelled may less likely to 
apply for good jobs because they expect and fear rejection from conventional 
others, including employers. The authors conclude that social marginalisation 
caused by the stigma attached to the deviant label raises the likelihood of 
subsequent involvement in deviant activity. 
Labelling theory i!-. also affected by pre-existing stereotypes. For instance. 
Bernberg and Krohn (2003), citing Gans (1995), suggest that deviant labeling of 
disadvantaged youths \vho are processed by the juvenile justice system is 
enhanced by the negative stereotype::; already associated with these youths in the 
mainstream culture. The authors' study considered the effects of p<.)iice 
intervention and juvenile justke intervention on involvement in serious crime at 
ages ItJ-20. It found that (..'ontact with the pDlice increased t.he predicted number 
of crime events at ages 19-20 but that educational attainment significantly 
mediated this. The study also considered the impact of the young person's 
background, concluding that official intervention by criminal justice agencies has 
a significantly stronger labeling effect among males with impoverished 
backgrounds. 
Smith et al (200 I, p.62) suggest 'there is a large body of evidence that 
demonstrates a close relationship between offending and victimisation'. Smith et 
al explain this on the basis that some kinds of crime, such as pub fights, arise out 
of mutual interactions between people and that even where the crime does not 
arise immediately out of interpersonal interactions, people often tend to commit 
offences on others within their social circle, either due to accessibility or 
unresol ved issues. There is also evidence that a high proportion of young people 
convicted of serious crimes had experiences as victims of loss or abuse (Boswell, 
1995). Smith et al also point out that 'feelings of fear, anxiety, and persecution 
(characteristic of those who score highly on alienation) may both arise from 
victimisation and make further victimisation (such as bullying) more likely' (2001, 
p.199) which could indicate a parallel Iebelling or stigmatisation experience for 
young victims, albeit on a less formal basis for lack of 'official' recognition of 
that status. 
Shifting identity from 'victim' to 'offender' is thus common. However, the label 
'offender' is dichotomously opposed to that of victim so that ascription of the 
forrner tends to undenl1ine ascription of the latter. Young people who offend are 
thus typically stripped of their victimhood. The discourse that surrounds deviant 
behaviour consequently tends to undermine consideration of victimisation as an 




2.4 Children with harmful sexual behaviour in conflict with the law in England 
and Wales 
2.4.1 Prevalence of harmful sexual behaviour- abuse by children 
The possibility of convergence of victim and offender status in the case of 
children with harmful sexual behaviour is powerfully described in a case study 
from his own practice by Hackett, (2004): 
"Case Example 
A social worker was concerned about where to place Stephen, a 7 year old 
boy who had been sexually abused by his older brother. After the older 
brother, aged 14, had been removed from the home, Stephen began in turn 
to behave in a sexually aggressive way to his younger 4 year old brother. 
This behaviour continued for several months until the 4 year old was able 
to communicate his experience to his mother. The social worker sought 
consultation on her plan to place Stephen in the same foster placement as 
his older brother (the original abuser) as Stephen had now 'crossed over 
the line' between victim and perpetrator. It was as if, in being identified as 
someone who had abused another child, Stephen's own vulnerability did 
not matter any more." (Hackett, 2004, p.3) 
This case study, describing two incidences of serious harm caused (and 
experienced) by children, highlights the inter-changeability of victim and offender 
status in this area as well as some insight into the extent to which outcomes may 
be very different depending on the stage at which the behaviour comes to the 
attention of professionals. While the analysis of the legal framework at Chapter 4 
reveals unlawful sexual behaviour by children can cover a wide range of 
behaviours. from experimental to violent, there is clearly a stark difference 
bet\veen how workers might approach behaviours at the two ends of the spectrum 
and the individuals involved once the criminal law has been transgressed. 
depending on whether they are dl!erned offenders or victims. 
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As Hackett et al (2013) have observed, it is sometimes assumed that harmful 
sexual behaviours by children are experimental or of a minor nature. Such an 
assumption is supported by the comments of Baroness Walmsley referred to at 
2.1.2. However, in their analysis of 700 British child and adolescent abusers, 
while noting that some of the case papers were missing, the authors conclude that 
these assumptions were not borne out in the findings. However, these findings 
were drawn from samples connected to treatment and intervention services as 
opposed to criminal justice data. Moreover, as observed by Hackett (2004), 
intervention servIces in the UK are patchy generally. For those in custody, 
intervention can be difficult to secure (Janes, 2007). It may be that the 
assumptions concerning experimental behaviour are difficult to test but may be 
borne out by analysis the children with a criminal justice outcome who do not 
receive intervention. This may be a significant cohort given the Y JB and Ministry 
of Justice (20 13b) data asserting that there were 1,888 'proven' sexual offences on 
Youth Offending Team (YOT) caseloads in 2011 and data from the Ministry of 
Justice et al (2013) suggesting there were around 490 sentences for sexual 
offences (see Chapter 4.2.2). 
From any perspective, any sexualised behaviour displayed by a child is likely to 
be of concern, even if the actions would not be an issue when committed between 
two consenting adults or appear to be low level or experimental in nature given 
the difficulties that children may have in discerning what is and is not acceptable 
(Archard, 20(0). 
Statistics as to the prevalence of sexual abuse suffered by young people are varied 
and are likely to be an underestimate as much sexual abuse goes unreported or is 
not recognised or dealt with as sexual abuse. For instance, a prevalence study of 
child maltreatment in the UK by Cawson et a1 (200()). found that around 16% of 
young people surveyed had been abused under the age of 16 and that three 
quarters of this abuse was unreported at the time. 
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Relying on a range of studies, the National Society for the Prevention of Cruelty 
to Children (NSPCC) considers that between 25% and 35% of all alleged sexual 
abuse against children involves young, mainly adolescent, perpetrators (Lovell 
2(02). Other academics have come to broadly similar conclusions based on both 
UK and North American studies (Erooga and Masson, 2006; Finkelhor et aI, 
2009). 
A more recent NSPCC study of child maltreatment in the UK (Radford et ai, 
201 1) that considered the experiences of children under the age of 18 found that 
65.9('k of contact sexual abuse experienced by children is perpetrated by under 
18s, demonstrating the need for effective prevention, public education and support 
for young people in negotiating respectful relationships. This includes contact 
sexual abuse by any person under 18 to another child or young person, siblings, 
peers and intimate partners. 
These much higher rates of sexual abuse among peers were also found in a study 
of child sexual abuse among pupils at a secondary school in Zimbabwe, Gwirayi 
(2013) found that 56.3(}{ of pupils had experienced some form of contact or non 
contact sexual abuse. Gwirayi points to high prevalence rates of child sexual 
abuse being reported in a range of countries including Sweden (45.2%), Mexico 
(18.7(1(), China (21.9(1(;), United States (38.1%) and Vietnam (19.7%), although 
questions whether the reported prevalence rates are lower than in his study due to 
the tendency for researchers to focus on contact abuse. In his study, he found 
high levels of sexual abuse by peers and he reports a range of studies that have 
made similar findings in Ethiopia, Sweden and South Africa. The Gwirayi study 
included a range of specific acts in its definition of child sexual abuse, ranging 
from showing a child pictures of sexual activity to making a child have sex. 
Depending on how sexual abuse is defined, increased sexualised activity ranging 
from around 40<;ti of children engaging in sexual intercourse before the age of 
consent (Mercer ct al, 2013 and UNICEF, 2(07) to 'sexting' being normal among 
12 - 13 year olds (Phippen, 2(12) could present the criminal justice system with 
essentially unmanageable levels of alleged victims and perpetrators. 
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2.4.2 Arrest and conviction rates for child perpetrators of sexual offences 
The crystallisation of hannful sexual behaviour as a transgression of the criminal 
law rather than an immoral act, a treatment need or developmental behaviour 
occurs at the point of arrest and the criminal justice processes that follow. 
An overview of the available data (YJB and Ministry of Justice, 2013a and 2013b; 
Home Office, 2013) suggests that. if some of the prevalence rates are correct, only 
a very small proportion of children with harmful sexual behaviour are dealt with 
by the youth justice system. 
This is in line with the assertions of Lovell (2002) that children who come to the 
attention of services are as likely to be dealt with by child protection agencies as 
by criminal justice agencies. This also chimes with the findings in Hackett et al 
(2013). of the 650 cases in their study where data was available, only 42% had 
been convicted of a criminal offence at point of referral for intervention. 
It also appears that while just under half of young people get pre-court disposals 
for sexual offences, the rate of convictions for children is proportionately higher 
than for adults. Nevertheless, the number of children processed by the criminal 
justice system for harmful sexual behaviour is declining in line with the fall in the 
numbers of first time entrants to the system (Bateman, 2(12). 
2.4.2.1 Initial contact with the police 
The pol ice recorded 53,665 sexual offences in total in England and Wales for 
20 II - 2012. amounting to 1 en' of all police recorded crime (Ministry of Justice et 
al, 2013). 
Recorded cnme differs from arrest rates. According to Government analysis 
(Ministry of Justice et al. 2013a.1. 4564 children \vere arrested for sexual offences. 
of which 2(ii (n == Ill) were females. Therefore young people arrested for sexual 
offences made IIp 2(;i of ail notifiable offences resulting in arrests of 10 to 17 year 
olds (n :::;: 210,6(0). (YJB and Ministry of Justice, 2013b). The number of people 
of all ages arrested for scxmd ()ifcnces in 2010/2011 was 32,000 (Home Offk:e, 
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2013): therefore children accounted for approximately 14% of all arrests for 
sexual offences. According to the Office for National Statistics mid-201O 
population estimates, children aged between 10 and l7 accounted for 
approximately 9.62% (n = 5,359,900) of the general population of England and 
Wales in mid-20lO (which is estimated to be 55,692,400) (Office for National 
Statistics, 2(12). These figures suggest that children are more likely to be 
arrested for sexual offences than adults. 
2.4.2.2 Proven offences 
While data on arrests arc collated by the Ministry of Justice, the YJB provides 
information derived from YOT caseloads. According to the YJB, "there were 
I ,888 proven sexual offences associated with young people on the YOT caseload" 
in in 2011/2012 (YJB and Ministry ofJustice Youth Justice, 2013b, p.27). 
Although not directly comparable, the number of offences recorded on YOT 
caseloads is considerably lower than the number of children arrested for sexual 
offences in the same period, suggesting that many of the episodes leading to arrest 
do not result in a formal sanction. Information is not available that would allow an 
analysis of the reasons for this gap. But it would seem likely that at least part of 
the attrition is explained by there being insufficient evidence in some cases for a 
youth justice disposal or the incidents being deemed too minor to warrant a formal 
sanction in others. 
The I ,888 proven sexual offences associated with young people reported to be on 
the YOT (YOT) caseload represented a small proportion (1.49c) of the total of 
137335 proven offences by young people reported to be on the YOT caseload 
which resulted in a fmmai disposal, either in or out of court (YJB and Ministry of 
Justice,2013a). 
Of the I ,RH8 proven sexual offences associated with young people, only 1(y(, (11 = 
19) were committed by females (Y JB and Ministry of Justice. 20 13a). By contrast, 
females made up 17.Wl of ull proven offences committed by young people. 
32 

In terms of ethnicity, 83.3% of young people committing proven sexual offences 
were white (n = 1,574), 4% were Asian (n = 77), 6% were Black (n=116), 2% 
were of mixed heritage (n= 40), 1 % were 'other' (n=21), and ethnicity was 
unknown in 3% of cases (n=60) (YJB and Ministry of Justice, 2013a). This 
pattern is broadly similar to the ethnic breakdown for all proven offences, except 
that white young people are account for a slightly larger proportion of sexual 
offences and black young people a slightly smaller proportion. Across the range 
of all offences. white young people made up 79.8% of all offences, with 4% being 
Asian, 8.Yk Black, 5.5(}{' Mixed, O.6<k' were other and 1.7% unknown (YlB and 
Ministry of Justice, 20 13a). It is perhaps surprising that ethnicity was more likely 
to be unknown for the much smaller group of children committing sexual offences 
than for the total youth offending population. 
Children receiving a disposal for sexual offences tend to be slightly younger than 
the general offending population. Ten to fifteen year aids accounted for 44.2% of 
proven sexual offences by young people in 2010111. The same age group 
accounted for 42(f'( of all proven criminal offences generally (including sexual and 
non-sexual) CYJB and Ministry ofJustice. 20 13a). 
It is hard to compare the age for proven offences data for other jurisdictions due to 
the very Imv age of criminal responsibility in England and Wales (see Chapter 
4.3). However. Finkclhor ct a 1 (2009) describe the age pattern of those who come 
to the' attention' of the police in the United States in the following terms: 
"The number of youth coming to the attention of police for sex offenses 
increases sharply at age 12 and plateaus after age 14. Early adolescence is 
the peak age for offenses against younger children. Offenses against 
teenagers surge during mid to late adolescence, while offenses against 
victims under age 12 decline." 
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2.4.23 Disposals and nature of offences 
YJB and Ministry of Justice Statistical Bulletin for 201112012 summarises the 
number of cautions, reprimands and warnings for sexual offences: 
"Between 2010111 and 2011112 there was a seven per cent increase in the 
number of young people given a final warning, reprimand or conditional 
caution for robbery. There was also a two per cent increase in young 
people given out of court disposals for sexual offences, from 414 to 424; 
however these numbers are small and tend to fluctuate year to year. All 
other offence types showed a decrease." (20 13b. p.18) 
In addition, according to supplementary table Chapter 5.2 (Court disposals), 
supplied by Y JB and Ministry of Justice, 494 young people were found guilty of 
sexual offences at Court (20 13a). No explanation is provided for the discrepancy 
between the 1888 proven offences and the combined total number of young 
people with cautions or court disposals of 918. However, it is possible this is due 
to the difference between data relating to offences and data relating to perpetrators 
given that those accused of sexual offences may be charged with multiple 
offences. It IS also possible that the proven offences referred to in the 
Y JB/Ministry of Justice Statistical Bulletin (2013b) relate to offence 
classifications historically llsed by the YJB and emanating from YOTs whereas 
data on convictions and pre-court disposals outlined in the overview of sexual 
offences providcd by the Ministry of Justice et al (2013a) and supplementary 
tables come from courts and police respectively. 
In any cvent, it is clear that almost half of young people with a recorded outcome 
for sexual offending get pre-court disposals. Data produced by the Ministry of 
Justice. the Home Office and the Office of National Statistics (2013b) provides a 
detailed break down of the number of cautions administered to children and adults 
for different categories of sexual offences. 
Figure I shO\vs the proportion uf catUions given [() children are much higher than 
those given to adults where the offence is more serious. 
Figure 1: Offenders cautioned by sexual offence type and age group, 2011 
Total sexual offences (pre­ Percentage ofsexual 
Offence type court disposals and offences resulting in pre-











Rape of a 
Female 68 1,006 19.1 % 0.3% 
Rape of a Male 17 81 17.7% 0% 
Sexual assault 
on a female 391 2,474 43.7% 15.4% 
1-----------+---------+--..------4-------+-----------1 
Sexual Assault 53 247 41.5% 10.5% 
on a Male 
I-----------+-----------+---------+-------+--------~Sexual Activity 258 1,334 53.9% 23.2% 
with Minors I 
._------+--------1-------1------1
Other sexual 1[4 1,450 53.9% 26.8%
offences 
Total sexual 901* 6,592* 45.7% 16.9%
offences I 
Source: Ministry of Justice ct al (20J3b, Chapter 4) 
*Some (~l the data in this tuMe does not correspond to the totuls referred to 
elsewhere in the Overview of Sexual oflences, Ministry of Justice et at (2013). 
This ma)' he due to the fC1ct that the tahles that hreak down offences by pre-court 
disposal wzd conviction hm'e slightly different figures in them which may relate to 
prohlems in classij\·jng offences. In any event, the total number (if sexual offences 
recorded here is sliXh1ly lower hoth for adults and children than elsewhere in the 
same data set. 
The data here has been drawn from supplementary tables accompanying An 
Oven'iew (~f Sexual Oflending in England and Wales (Ministry of Justiceet aI, 
20 13b). The data on sentences following Court proceedings is derived from Table 
4.X. The data concerning pre-Court disposals is derived from Table 3.6. 
35 

An analysis of the data also suggests that children represent a disproportionate 
number of those formally held responsible for strict liability rape of a child under 
13 (Ministry of Justice et ai, 2013b, Tables 4.8 and 3.6). In 2011, a total of 55 
children received either a pre or post court disposal for the strict liability rape of 
another child. This was out of a total of 266 such disposals in total and therefore 
children were held responsible for 20.7% of all disposals for this offence. 
According to the government's overview of sexual offences (Ministry of Justice et 
al, 20 Da). in 2011 just 13.Wk of juveniles were sentenced to immediate custody 
and gO.9(/i of juveniles were sentenced to community sentences. 
Of the 491 young people who were found guilty at Court of sexual offences, only 
five were female. and none of those females were under 15 years of age. By 
contrast, six of the convicted males were aged ten and eleven years old, and 130 
of those found guilty at Court were boys aged 12 to 14 years. 
Figure 2 shows the breakdown between guilty findings at Court and pre-court 
disposals for adults and children. 
Figure 2 Findings lit Court and pre-court disposals for adults and children 
._-- --"'--l-'~'--"7"'--""'-"---'-'----rDisposals for , Children i Adults Adults and 
sexual offences I ! Children*** 
2011 I ! 
-'--'-"'--" !~...._---,-_.._-----1-,_._...,--­
._P_r_c-_C_'()~~_~~~p()Sal:~~1_2>!I_.• I ~~ 15.-.-----+1-51--95-26-76-----1_____ • 
i Sentences : 4X9** I 5,477 
I following Court I j ~ I ' ~~:::~e~ng'__---h)-------·16592 i7493 
L_._._. _______ ..............L._,._.......,._..._ .._ .•__...-i.__ .___.....' _ .--____ 

Source: rVlinistry of JUhLil.:c et aL 20l3b 
:it It is Ilnfed that this Ji.f.?Urt' variesji"(ml tltt' number (424) set out in YJB and 
Ministry of Justi(,;~, 20 I ~b. p.1 g 
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** The.figure of489 concerning children's sentences/allowing court proceedings 
varies from the .figure of 491 at page 44 of the analysis, An Overview of Sexual 
Offending in England and Wales (Ministry olJustice et ai, 2013a). 
*** The total figures vary from the total figures listed in the supplementary tables; 
the data source suggests this is due to the presence of some records where gender 
has not been recorded. 
The data here has been drawn from supplementary tables accompanying An 
Overview oj'Sexual Of/endin!!, in England and Wales (Ministry of Justice et al, 
2013b). The data on sentences following Court proceedings is derived from Table 
4.8. The data concerning pre-Court disposals is derived from Table 3.6. 
The table above shows that for records where gender is known, children 
accounted for 901 of 7493 of all disposals - i.e. 12% of all disposals formally 
designating the person as having committed the offence. 
This data contrasts to findings by Vizard et al (2007) which, relying on Home 
Office data from 2003, state that "oftlzose convicted ofa sexual offence, 20% are 
under 18 .years (~l age" (2007, p.59). The number of young people being 
sentenced for sexual offences has seen a decrease of 11.9% from 556 in 2005 to 
491 in 2011 (M inistry of Justice et al, 20 Db). It may that there has been a decline 
in the proportion of sexual offences attributed to children or this may reflect a 
general decline in offences recorded against children falling which is not the case 
for adults (Bateman, 2013). 
Between 2005 and 20 J 1,36,629 individuals were found guilty in court of a sexual 
offence. Of these . .3,684, or approximately 1 in every 10 found guilty and 
sentenced were under 1 R (Ministry of Justice et aL 2013b). Therefore, children 
under the age of 18 accounted for un annual average of 11.2~i) of all findings of 
guilt for sexual offences as a result of the court process during that period. The 
number of sexual offences found guilty in COllrt by young people under the age of 
18 is higher than would he anticipated given that children account for only 9.62% 
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of the population and given the high number of out of court disposals awarded to 
children. 
This is despite the fact that according to the Home Office (2013), the number of 
adults sentenced for sexual offences has il1S:J~~§~Q by 30.9% between 2005 and 
2011, from 4,173 to 5,464 and the number of children sentenced for sexual 
offences has decreased hy 11.9%, from 556 in 2005 to 491 in 2011. 
The relatively high conviction or admission rate in respect of children may 
warrant further exploration. According to the Home Office (2013) in 2011,2713 
out of 6944 defendants tried in the Crown Court charged with a sexual offence 
gave a guilty plea. The majority of defendants (4231 or 61 %) gave a not guilty 
plea. Of these. 2.592 were acquitted. The data does not break down the plea by 
age. However. in the description of the research sample for this project, it is noted 
that only one out of ten pal1icipants pleaded not guilty. 
2.42.4 The use ofcustody 
The number of chik!ren in custody for sexual offences at anyone time is small. In 
2011-2012, according to the YJB,4(k (n = 79) of the under 18 custody population 
were in prison for a primary offence which was a sexual offence. Of these, 48 
were white, 4 were Asian, 10 were Black and 2 were of mixed heritage. The 
ethnicity of 14 young people (l W'~) were unknown, which makes it difficult to 
draw any conclusions from this data (YJB and Ministry of Justice, 20 13a). 
Figure 3: Sentence outcomes by age band (adults and juveniles), 2011 
Adults (5,.4.64 offenders) Juvenile (491 offenders) 
F__ Olher<i_'" Other d,sposals 




Source: Reproduced from Ministry of Justice et al, 2013a, p.44 
Only 1.:tW!c of children convicted of sexual offences were sentenced to immediate 
custody, compared to 61.]clt of adult sexual offenders sentenced to immediate 
custody (Ministry of Justice et al. 2013a). 
Of all offenders sentenced to immediate custody, 300 indeterminate sentences and 
23 life sentences were given for all sex offences in EngJand and Wales (i.e. 
committed by adults and children) (Ministry of Justice et aI, 20 Db). There is no 
published data recording the number of children sentenced to indeterminate 
sentences for sexual offences. 
The low numbers of children convicted of sexual offences in custody, which may 
reflect the de(.~lille in tht:: prison popUlation generally, poses unique problems in 
meeting the particular needs of this group (Janes, 20(7). 
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2.4.3 Characteristics of children with harmful sexual behaviour 
One of the difficulties in meeting the needs of children with harmful sexual 
behaviour is that is difficult to know who these children are. Chaffin (2008), a 
citing extensive research by Becker and others in the US, points out that there is in 
fact a 'mispercieved homogenity': 
"[Ylouth captured under the sex offender label, although presumed to 
share common features, are actually in<.:redibly diverse and may have little 
in common with each other aside from their administrative classification 
under law and policy." (Chaffin, 2008, p.117) 
Nevertheless, the research that exists in relation to UK samples shows some 
'remarkably striking' similarities in the core demographic data: 
"A high proportion of the young people across the studies had extensive 
prior involvement with health and social care professionals prior to the 
emergence of adolescent sexual aggression, as well as extensive histories 
of adversity, loss and discontinuity of care." (Hackett, 2004, p.27). 
Manocha and Mezey (19l)~} also found high levels of social disadvantage and 
previous sexual experiences, \vhkh were by virtue of age, illegal. 
This s(}cial disaJV<llltagc is at the heart of Marshall and Barbaree's integrated 
theory of sexual offending. (1990" which explains how young people growing up 
in neglectful and abusive environments can develop psychological vulnerabilities 
that can predispose them to behave in a sexually hannfuI way. Marshall and 
Barbaree's integrated theory of sex.ual offending also highlights how boys with 
these sorts of psychologil:al vulnerabilities are likely to enter puberty with skills 
deficits that make it harder for them to negotiate adolescence. 
Recent rescan.'h has heen c\lI\dw.;tcd if! the UK by Hackett et al (2013) who have 
studied a 700 strol1e! sumple of adolescents referred for treatment. In general the 
research corrohmatcd Chtlftin's ~'onccpt of mi~perceived homogeneity, finding 
tlml children with harmful :-.exu~d behaviour constitute a diverse group with a 
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-complex set of motivations, background experiences and varying types of abusive 
behaviour. However, the research noted in particular high levels of learning 
difficulty amongst this group, high instances of abuse of both females and makes, 
and high levels of past victimisation, either sexual or non-sexual. The study also 
concluded that girls were generally referred for treatment at a younger age, less 
likely than boys to have criminal convictions and more likely to have sexual 
victimisation in their histories. 
The relationship between harmful sexual behaviour and a history of being a victim 
has been a persistcnt matter of debate and contention in the juvenile sexual 
aggression field (Hackett, 20(4). In the 700 strong sample, Hackett et al (2013) 
found that the total group was almost equally split between young male sexual 
abusers with and without prior sexual victimisation experiences. The authors note 
that this overall rate of victimisation is significantly higher than any other large 
scale study they are aware of. 
The relationship between victimisation and serious offending was considered in a 
study of 200 young people convicted of serious crimes and found that high 
proportions had experienced abuse or loss of a person to whom they were 
emotionally attached and that violence can be linked to unresolved fear or grief 
(Boswell,1995). 
2.4.4 Recidivism, risk aSSl.'Ssment and treatment 
According to Chaffin (20<H:s) while 'the facts', by \vhich Chaffin means scientific 
data, are 'considerably more robust' and capable of leading to firmcr conclusions 
about the nature of the risk posed by children with harmful sexual behaviour, 'the 
facts have hardly m'ltten.:d at all in the public 1x>licy arena'. He argues that 'moral 
panic' has clouded the aSl-ocssment unJ treatment of young peupJe with harmful 






Recidivism studies of those who committed sexual offences as children have 
concluded that child sex offenders are likely to desist in adulthood. So Beckett 
(2006, p.233) finds that' IsJtudies to date suggest that most adolescents who 
sexually abuse will cease this behaviour by the time they reach adulthood, 
especially if they are provided with specialised treatment and supervision.' 
Similarly, Smallbone (2006, p. I II) asserts that 'juvenile sex offender recidivism 
studies dearly show that relatively few go on to be reconvicted of a new sexual 
offense as auults'. Weinrott's extensive literature review (cited in Righthand and 
Welch, 2001, pJI) concludes that 'virtually all of the studies show, contrary to 
popular opinion. is that relatively fe'A' JSOs /juvenile sex offenders] are charged 
with a subsequent sex crime.' This is consistent with research that suggests that 
general criminal behaviour by juveniles is 'adolescent-limited', generally peaking 
at the age of 17 and declining as adulthood approaches (Beckett, 2006). 
This vIew of the future risk of sexual offending by adolescents who commit 
sexual offences is endorsed by Chaffin (2008, p. J 12) who concludes that children 
with sexual hehaviour problems, as a group. 'pose a low long- term risk for future 
child sexual abuse perpetration and sex crimes.' Chaffin states that decades of 
U.S. studies typically report long-term future sex offence rates in the range of 5%­
IS<:k. Like Beckt:tL Chaffin, notes that the lower end of this range will be 
characterised by those who have completed a treatment programme, whereas 
those \'>'ith a higher likelihood of rcoffending tend not to have completed treatment. 
The most recent long term study of recidivism among children who have been 
convicted of sexual offences condudesthat the research cited above has been 
corred. placing recidivism at around 7C'~ for this group over a five year period and 
rising to 131;( over.* _~5 year period {Hargreaves and Frances, 2013). The authors 
compare their findings to a long tcnn study of adult sex offenders which found 
that found all 41 q male sexual offenders dbcharged from prison in 1979 in 
England and Wales wen.: fulluvv'cd up until 2000 had sexual reconviction rates 
after::; and 20 years wCl'e 16("1{ ,mil 2Yif, respedivcly. The results suggest that 
m 
reconviction rates for children are substantially lower (almost half) than those for 
adults. 
2.4.4.2 Risk assessment 
Set against the low statistical risk of sexual reoffending are a number of concerns 
about the challenges of predicting sexual reoffending in adolescents. This is in 
part due to the enormous developmental changes that occur during this period 
(Caldwell et aI, 20()X). In addition, it is difficult to distinguish general features of 
adolescence such as immaturity, poor decision-making, risk taking and intense 
and fluctuating emotions from behaviour that poses a specific risk of sexual 
offending (Prentky et aL 2(09). 
As a result, compared to adults, there are relatively few empirically driven and 
validated risk assessment instruments for young sexual abusers. 
Although in his survey of risk assessment tools Richardson (2009) raises concerns 
about the reliability of and consequently the reliance on such tools for life 
changing decisions, recent research provides increased support for the use of the 
Estimate of Risk of Adolescent Sexual Offence Recidivism (ERASOR) in 
assessing the risk of sexual re-offending in adolescents (Viljoen et aI, 2012: 
Worling ct al, 2012). 
The ERASOR (Woriing, 2012~ Worling. 2013) provides a framework for 
understanding both the static historical risk factors that were present at the point 
of the offence and dynamic on-going risk factors that may be relevant to the 
sexual offending for adolescents. As a consequence, the tool can assist in 
identifying trc<1tmem Utrgets f<Jr young people. Based on what is known from 
recidivism studies, factors that the ERASOR takes into account include, whether 
the young pcrl>on has completed treatment and whether the young person received 
sanctions from an adult bet<m: committing
'--
the index offence. These factors are 




they have been detected and warned by police, parents, residential staff or 
teachers, or completed treatment, are more likely at risk of continued sexual 
aggression towards others. 
The tool has also recently been further developed in light of the recognition that 
risk assessment is more accurate where the presence or absence of protective 
factors are taken into account (Beech et aI, 2009; Worling, 2(13). 
2.4.43 Intervention 
According to Ri<.:h (2011 ), studies in the US have shown that recidivism rates for 
children with harmful sexual behaviour are significantly lower where they have 
recei ved intervention. 
The challenge of how to deliver effective interventions for young people with 
harmful sexual behaviour has been considered in depth (see, for instance, Hackett, 
2004, Erooga and Masson, 2006 and O'Reilly et aI, 20(4). 
The disadvantaged backgrounds of many of the young people with harmful sexual 
behaviour require that treatment should involve a holistic approach and not just 
attempt to change the child's behaviour but must examine and treat any factors 
that could be causing the child to engage in harmful sexual behaviour (Hackett, 
2006). 
One approach that attempts to deal with the child as a whole is the Good Lives 
Model (GLM), which gives consideration to the evaluation of risks alongside the 
identification of strengths. needs and goals (Yates et aI, 2009). The GLM (Ward 
and Gannon, 2006; Ward and Stewart, 20(3) is a theory of offender rehabilitation 
based on the notion that sexual offenders strive to meet a range of core personal 
and social needs, <.h.:scribed as 'primary goods'. in order to achieve a sense of 
wellbeing and rneaning in thdr livcs.H()wever, those who offend sexually do not 
have the extemal n;sources and intcmal skills tn meet obtain primary goods 




aims to address offending by intervention focused on helping offenders to attain 
these primary goods in appropriate ways, guided by an individualised Good Lives 
plans (Ward and Stewart, 2003). This does not preclude discussion of the offence 
cycle but the focus is different from traditional forms of intervention, which tend 
to focus on the facts of the offence and the offender's attitude to it (see for 
instance, Finkelhor, 1984). 
While denial is often associated as a common feature amongst sex offenders 
generally and is commonly considered a block to risk reduction and successful 
rehabilitation (Hudson, 2(12), there is considerable evidence that there is no 
relationship between denial and recidivism in either adults (Hanson and Morton­
Bourgon, 20(5) or children (Worling, 2(02). 
2.4.5 Reactions to children with harmful sexual behaviour 
One of the reasons why people deny harmful sexual behaviour is because they are 
scared about how family, friends and the world at large will react. Such fears are 
borne out by research into family reactions to children who display harmful sexual 
behaviour (Hackett et aI, 2(12). Hackett et al find that such responses are varied, 
for example hy denying the ahuse, by seeing the child as a 'monster' and rejecting 
him or her; or by supporting the child (Comartin et aI, 2009; Heiman, 2002, as 
cited in Hackett et aI, 201:2). The response of the family often depends on 
whether or not the vidim is a close family member. Where the victim and 
perpetrator are within the family, the response by the parents can be 'especially 
complex' - even if j~imilies choose to support the child, they may struggle with the 
emotional burden of accepting that the abuse has happened (Hackett and Masson, 
2006. as cited in Hackett, 2012) or of meeting the demands of the complex 
welfare and justice systems that seek to intervene to address the abuse (Hackett, 
2001 ). 
New research hv Haden el al (2012) categorise fami! y reactions into three groups 
- ~-
supportive, ambivalent and negative and concludes that parental responses were 
highly differentiated by abuse type. Hackett et al also highlight that family 
reactions. often trigger profound shoek. even trauma on discovery but can change 
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over time in response to new events or as they became more aware of the causes 
of the abuse and thereby more accepting of what the child has done. As Heiman 
(2002) notes, parents are likely to experience feelings such as shame, guilt and 
anger. 
Family reactions to a child's harmful sexual behaviour can have a tremendous 
impact on how the young person responds to treatment (Letourneau et aI, 2009, as 
cited in Hackett 2(12). Reactions to harmful sexual behaviour by society at large 
mirror family reactions and are often characterised by commentators as 'moral 
panic' which often cloud our understanding of the critical issues affecting young 
people with harmful sexual behaviour (Chaffin. 2008). 
· ." .. 

Chapter 3: Methodology 
3.1 	The aim of the research and an overview of the methodology 
Children, sex and the law is an exploration of the complex issues that emerge 
when the law is used to respond to sexual activity by children. 
The starting point for the research was the author's experiences as a legal 
practitioner working with a large number of children convicted of serious sexual 
offences: these experiences suggested that this group struggles with almost every 
aspect of the criminal justice and rehabilitation journey, as illustrated by their 
persistent and consistent need for legal intervention, whether it related to 
understanding or challenging their sentence, obtaining appropriate intervention in 
custody or resettlement packages, understanding or challenging their notifications 
requirements, struggling to understand or vary restrictive licence conditions or 
challenging decisions to disclose their past thereby restricting opportunities for 
progress and development. There is very little evidence as to how a conviction for 
a sex ual offence and liability to registration affects young people and the extent to 
which these might affect development and rehabilitation. 
The obvious questions that arose for the author were: 
• 	 What is the role of the law in regulating sexual activity by children? 
• 	 Does the law work effectively and fairly for children who commit 
sexual offences? 
• 	 What is the impact of the law's attempts to regulate and punish sexual 
activity by children? 
However, an inductive approach \vas adopted to the project, based in part on the 
apparent absel1l:c of in depth research on the interplay between the legal and 
criminological, sm:iojogkal and psychological impacts on this distinct group of 
young people. t\ further reason for this approa<:h was the apparent absence of 
youn~ people's voices in this discourse. Whil~ it is accepted that much of the 
research in lhb fidt.l b based on quuiitativ~ ~tudies relying on subjective clinical 
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judgement most of these appear to be concentrated on around the 'what works' 
literature concerning the effectiveness of interventions and factors for recidivism 
(Hackett, 2004). None of these studies appear to focus on the young people's 
experience of the legal processes or provide a platform for the voices of young 
people with any proximity to their youth. 
Any practitioner working regularly with children convicted of sexual offences is 
likely to be struck by how complex each case appears and how little is known or 
understood about this group of young people and the legal framework that 
governs them. 
The legal framework and the rationale behind it is complex and the result of 
developing social concerns over time. often heavily influenced by wider concerns 
about the need to prevent sexual activity between adults and children. Initial 
information gathering during the literature review revealed that while the broader 
context in which the legal framework is situated has been widely discussed in the 
literature itself (see for instance Hackett. 2(04), there is no single text that appears 
to draw together the specific legal framework. including its theoretical 
foundations and historical development, for this group. 
To provide an original perspective as to the practical operation and consequences 
of the legal framework, it seemed appropriate to elicit the views of young people 
convicted of sexual offences as they navigate the legal system. The literature 
review revealed that the only comprehensive research that comes close to 
providing an insight into young people's experiences of being sex offenders 
emanate from social science or psychological disciplines and relate to either long 
term quantitative studies considering recidivism (see for instance, Hargreaves and 
Francis, 2013) or more in depth studies aimed at better understanding this group 
so as to be in a better position to 'treat' them or predict risk (see for instance 
Hackett, ~OI3: Worling et al, 2012; Richardson, 2009; Vizard et aL 2007). There 
appears to be no research at all as to young pc(.)pie' s views on the legal process 
and how it impact!) on them. 
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In order to explore young people's and practitioners' views in context, the first, 
paper based, phase of this research was therefore an analysis of the legal 
framework and history governing children who have committed sexual offences, 
including the relevant theoretical foundations underpinning the law. 
The second phase involved direct research with young people, on the basis that it 
seemed at least possible that in depth discussion with young people with 
convictions for sexual offences, set against a clear understanding of what the legal 
framework is trying to achieve, could provide a greater understanding of their 
perceptions of the system and whether it is working effectively. To that end, a 
sample of young people with convictions for harmful sexual behaviour was 
interviewed in depth. 
The final phase of the investigations for this research was designed to situate the 
young people's responses within the context of professional observations and 
experiences. It was anticipated that for a number of reasons young people's 
expenences might not tell the full story. Therefore, professionals were also 
interviewed for the research to illuminate and develop ideas provided by the 
young people. 
Finally, the findings from the desk based and tield based research were analysed 
in light of the information gathered for the literature review and conclusions and 
recommendations were drawn. 
32 Methods 
In view of the novelty and inter-disciplinary nature of the issues to be answered 
and the gaps in knowledge, a single method of data collection and analysis 
seemed inadequate to obtain a comprehensive understanding of the issues faced 
by young people convicted of sexual offences. Therefore this study utilised a 





methods, ranging from paper based research for the legal framework to semi­
structured in-depth and open-ended qualitative interviews with young people and 
professionals respectively, were suitably adapted to generate the information 
geared to the research questions and gaps in our knowledge and understanding 
(O'Leary, 2004). 
3.2.1 Paper based research on the legal framework 
While there is a growing body of literature based on the phenomenon of young 
people with harmful sexual behaviour (see for instance Hackett 2013; Calder 
2009; Masson and Erooga 20(6) as revealed in the literature review, these tend to 
focus on treatment, intervention and recidivism. The studies tend to focus on 
clinical, sociological and psychological discussions of who these children are, 
what causes them to offender, what interventions work and how to predict 
recidivism (Hackett, 2004; Hargreaves and Francis, 2013). 
A range of sociological and legal texts look at historical and legal issues, such as 
concepts concerning consent (Waites, 2005), the historical development of law to 
regulate sexual activity (Temkin, 2002; Weeks. 1989) or the law itself, (Card, 
2004; Bennion, 2(03). However, no single text appears to draw together the 
specific legal framework, including its theoretical foundations and historical 
development, for this group. 
Therefore original analysis of the legal developments affecting young people with 
harmful sexual behaviour was a necessary and novel way to provide a context for 
understanding the criminal justice system's treatment of this particular group of 
children. 
An initial review of relevant literature, policy, guidance, statute and case law, with 
a specific focus on children's liability to life long notitication as a sex offender 
and life long status as a schedule 1 offender was undertaken. This work 





of Criminal Justice (Janes, 2011). This was original research that required in 
depth consideration and coordination of various legal sources. Building on this 
approach, this phase of the research considered the criminal justice journey for 
children from the theoretical principles underling the youth justice system, to the 
range of offences and disposals available and how these legal frameworks 
emerged over time. This phase of the research involved detailed consideration of 
existing secondary data within a particular analytic framework to enable informed 
exploration of the issues and predicaments relevant to young people with harmful 
sexual hehaviour. 
3.2.2 Interviews 
Given the inductive nature of the aim of the research, it seemed appropriate to 
adopt qualitative methods to enable a critical or standpoint perspective resulting in 
data comprised of descriptive analysis, suitable for small scale studies (here a 
necessity for convenience, ethical and practical reasons) and a holistic focus with 
an emergent research design rather than a pre determined research design, 
(Denscombe 2007, Brannen 1995). Qualitative studies are better suited to 
exploring meaning and phenomena within their natural setting, (A vegard, 2008) 
using the words and descriptions given by the participants to understand the 
situation under research. Given the nature and aim of the research a quantitative 
or more 'scientific' approach would not be possible or appropriate. 
322.1 Selecting the data sources 
The study used purposive sampling (Avegard 2008) to ensure that the participants' 
responses would be data rich. 
A convenience sampling approach was adopted (Gray, 2004). A single placement 
was identified on the basis of its reputat.ion for providing specialist services to 
boys with harmful sexual behaviour. All those connected with the unit would 
therefore have hoth relevant experiences and perspectives, making them 
appropriate targets fur inclusion. There were also important ethical reasons for 
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this approach (see Chapter 3.4 below). 
The young people who participated in the research were therefore selected for 
their connection to a specialist open chi Idren' s home for children with harmful 
sexual behaviour. This resource, which provides specialist care and therapeutic 
intervention, necessarily meant that the young people represented the more 
serious end of the offence spectrum (see below, Figure 5.2.1, Chapter 5.2). The 
draw backs of this setting, which included the fact that the sample was skewed to 
the more serious end of the spectrum, the young people were still immersed in 
parts of the experience under surveillance and that the young people were to a 
certain extent insulated from the full experience of wider community 
rehabilitation. These were off set by the benefits of access in an environment 
where the researcher could be confident that they were appropriately supported 
through the experience. The fact that the young people had been convicted of 
offences at the more serious end of the spectrum allowed for comparison within 
the group of experiences, and a focus on how the more serious end is dealt with~ 
by implication this would lend itself to an understanding of the way children at the 
lower end of the spectrum might be dealt with. 
Another consequence of selecting a data source connected to a supported 
therapeutic placement was that the sample size was relatively small, but out ofa 
small pool (they represent around lOCk of all those in their serious category). 
In order to situate the young peoples' responses in a wider and professional 
context. it seemed appropriate to interview a range of professionals to ascertain 
their views and experiences of the way the young people were dealt with. This 
was particularly important in view of the relatively small sample size and the fact 
that the young people were still in the system and might not be able to take a 
broader or more ref1ective perspective. 
The professional group were sckcted for their proximity or relationship to the 
sample. In some cases. proft'ssiollals were one step removed, having been 
recommended by a colleague' connt!cted to the sample. 
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3.2.2.2 Interviews with young people 
In view of the inductive nature of the research, the interviews with young people 
were designed to be young person led and provide scope for discussion. However, 
in order to allow for robust and comparative analysis a questionnaire seemed 
appropriate. The method for gaining access to participants is considered under 
"ethical considerations' below. A summary of the young people interviewed is set 
out at Figure 5.2.1, Chapter 5.2. 
3.2.2.2.1 Third party information 
In addition to gaining information from young people through the structured 
interviews, the inevitably complex nature of the histories and characteristics of 
young people with harmful sexual behaviour (Dolan et aI, 1996; Richardson et aI, 
1995) meant that it seemed appropriate to undertake some initial information 
gathering by talking to staff and perusing case papers with consent. This obviated 
the need to spend large amounts of time in the face to face interviews clarifying 
information and instead allowed for exploration of the young person's 
understanding of their own situation. It also allowed for early identification 
where the young person had a particular disability or sensitivity (for example 
bereavement or denial). 
3.2.2.2.2 Questionnaire design/location 
A questionnaire was devised (appendix I) with a view to conducting in depth and 
structured interviews. The questionnaire was designed as an aide to the interview, 
to be completed in the course of the face to face interview. The questionnaire used 
a variety of question designs depending on ~vhat was being asked and included 
open, closed, Likert scales and free text to allow greater description. 
The fields allowing for greater description were interspersed throughout the 
entire questionnaire. HO\\'c\'er, in recognition that more complex and less 
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tangible issues which explore beliefs and deeply held values is limited (Marshall 
and Rossman, 1999), it was anticipated that young people may simply want to 
develop free-ranging discussion prompted by specific questions or clusters of 
questions. 
For ethical reasons it was not possible to pilot the questionnaire directly with 
young people. However, in view of the critical importance of the questionnaire 
design and the inevitable difficulties most researchers face in designing and 
writing a good questionnaire (Oppenheim, 1992), extensive reviews of the 
questionnaire were made in consultation with the head of the unit where the 
research sample was based. 
The main focus of the interview was designed to explore: 
• Young 	 people's understanding of the charge, the criminal process 
(including the trial process) and the extent to which they felt they 
understood what was happening to them, 
e the extent to which the child felt they had been fairly treated, 
• the consequences of the conviction, 
• Young 	 people's understanding of risk management provisions, 
including what it means to be a Schedule 1 offender/notification 
requirements, 
• Young 	 people's views as to how the risk management 
structures/conviction wiI! affect them later in life in terms of 
employment, personal development. forming relationships etc. 
As demonstrated by the findings. although the questionnaire was designed with only 
limited reference to young people's experiences prior to contact with the criminal justice 




3.2.2.2.3 Details of facilities available for the investigation at the collaborating 
establishment 
The interviews took place at the unit. The placement is very well respected and is 
run by experienced staff. The home had facilitated research in the past and has 
agreed to assist with this project. Staff at the home were consulted on the project 
and have assisted with the design of the project to ensure the safety and well­
being of all involved. 
Interview rooms were made available and staff were available to support the young 
people as required before, during and after the interviews. The placement also provided 
space for case papers to be reviewed in private. 
3.2.2.3 Research with professionals 
As noted above, interviews with professionals were designed to complement and 
illuminate the responses provided by the young people. Ten professionals were 
selected and interviewed for this purpose. A summary of the sample is set out at 
Figure 6. Gaining access and consent to this group is considered under ethical 
considerations below. 
3.2.2.3.1 Selecting professionals for interview 
The sample was purposive given the very limited number of professionals with 
significant and relevant experience in this field. This ensured, as with the young 
people, a data rich sample capable of providing an infonned view, rather than a 
sample representative of all professionals in generaL 
The nature of the cases within the sample of young people meant that there was an 
extensive range of professional involvement. This allowed for identification of a 
range of different professionals who would be able to provide light on the 
experiences of children in the criminal justice system. The professionals selected 
were either involved with the young people in the sample, or they were able to 
identify appropriate collt:agues to assist. 
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3.2.2.3.2 Appreciative inquiry 
Given that the professionals were selected for their expertise in a particular aspect 
of young people's experiences and that the research was to be primarily young 
person led, it seemed inappropriate to use the same method of interview. 
Appreciative inquiry (Cooperrider and Srivastva, 1987) was selected as an 
appropriate theoretical foundation for an open ended method of interviewing 
professionals. Appreciative inquiry has been considered an appropriate model to 
use in interviewing professionals in institutional settings (Liebling et aI, 1999) and 
aims to encourage a reflective and creative approach, allowing the subject to draw 
on their own chosen narratives (Ludema, 2002; Khalsa, 2002). 
The method is particularly well suited to qualitative inductive research, designed 
to explore new ideas and possibilities. In this case professionals were asked two 
questions: 
• What 	is the nature and extent of your experience working with young 
people with harmful sexual behaviour? 
• What are your main reflections'? 
The professionals were assured of their anonymity at the beginning of the 
interview to ensure that each felt at ease to speak their mind. They were also 
provided with a full transcript of the interview and an opportunity to further 
reflect and comment on the final piece. 
3.2.2.3.3 Seminar feedback 
In order to test the extent to which the findings from the young people's responses 
were likely to reflect the vie\\ts and experiences of other children with harmful 
sexual behaviour, the interim findings were tested at a workshop attended by 
practitioners from a broad range of backgrounds. The broad questions put to the 
young people were posed to t.he seminar audience, comprised of around thirty 
professionals from a range of backgrounds including residential care homes, 
therapeutic service providers, YOT workers, probation officers and child and 
adolescent mental health workers. The participants discussed what they would 
56 

expect the young people to say in response to the issues raised based on their own 
experiences from practice and then relayed these to the group. The responses were 
broadly in line with the responses and issues raised by the young people. 
33 Limitations on the research 
The study is based on a small number of boys connected to a single establishment, 
complemented by the rellections of a range of professionals in this specialist field. 
The findings cannot accordingly be considered representative of the experiences 
of young people with harmful sexual behaviour in the criminal justice system, 
especially in light of the varied outcomes for such children noted in the literature 
(Lovell, 2002). 
On the other hand. the sample size represents a significant propoI1ion of children 
convicted of serious sexual offences given the relatively low numbers of children 
convicted of serious sexual offences at any given time. This is demonstrated by 
the fact that most of the sample (n=7) had been in detention prior to being placed 
in the unit. Recent Ministry of Justice data suggests that the number of children in 
the secure estate for 201 I - 20 I 2 where the primary offence is a sexual offence 
was just 79 (Ministry of Justice. 2013). Therefore the sample represents a 
significant proportion of children sentenced at the higher end of the spectrum for 
sexual offences. Further. the experiences of those at the more serious end of the 
spectrum provide an opportunity for full analysis of the criminal justice journeys 
of those children including examination of their experiences in the build up to the 
offence and their experiences as their risk is deemed to have reduced and they 
prepare to return to the wider community. 
In these circumstances, the findings fill a considerable gap in the literature and 
provide useful insights into the p~rspcctives of experiences of children with 
harmful sexual behaviour in the criminal justice system that may form the basis 
for wider research. 
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3. 4 Ethical considerations 
The sensitive nature of the research raised a number of ethical lssues which 
required careful planning. 
3.4.1 Access to participants 
A process of seeking willing consent from young people to participate in the 
project was devised with assistance from staff at the placement. Young people 
were asked if they were willing to take part by unit staff that they knew well and 
then again at the beginning of the interview. 
Unit staff were briefed in writing about the research in advance of asking the 
young people to engage. The rationale behind this approach was so as to ensure 
that the young people did not feel obliged to take part in the interview when faced 
with the presence of an eager researcher. 
As noted above, access to professional participants was based on their connection 
to the sample. Professionals were approached by the researcher and offered an 
opportunity to be interviewed on an anonymous basis. In some instances, 
colleagues were recommended instead or in addition. 
3.4.2 Informed consent 
It was essential to obtain informed and willing consent from the participants. 
Information about the project was generated and participants were informed that 
their identity would be protected. This was essential given the relatively specialist 
nature of the work and the group, a decision was made at an early stage not to 
describe details of the offences or other features that would lead to the 
identification of the young people or professionals. 
In many cases, due to the age of the young people, it was also necessary to obtain 
the consent of parents or guardians. Again, unit staff approached the young 
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people's parents or guardians, including their local authority if applicable, to seek 
consent where required. 
As part of the process informed consent was obtained from each young person to 
view their pre sentence report, their asset core profiles and other relevant case 
papers. 
The purpose of obtaining this information was in order to verify factual aspects 
relating to the young people's criminal justice experiences and to situate the young 
people's responses in the context of information gathered by professionals 
working with them. For instance, access to this information allowed verification 
as to whether a young person had correctly understood their sentence. Similarly, 
an independent point of reference to understand whether their perception that they 
had not previously been in trouble for sexualised behaviour was matched with 
(objective) information gathered by professionals on early instances of sexualised 
behaviour. Another benefit derived from considering third party information was 
to minimise the risk of referring to issues and that would be distressing the person 
during the interview. This was an important ethical consideration as many young 
people have suffered from neglect, abuse and bereavement and may find passing 
references to related topics traumatic. 
Young people were asked for their consent for consideration of this information 
on the understanding that there would not be an in-depth analysis of it in the 
resulting research. The decision was also made not to discuss the information 
contained in these documents with the young people so as not to detract from the 
interview research being young person led. 
The nature of the research was explained to young people along with the 
possibility that it would be published. All young people were asked if they would 
like to be kept informed of progress and whether they wished to remain 
contactable if possible for this purpose. 
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In order to ensure informed consent, the nature of the research project was 
explained personally to each professional prior to the interview and each 
professional was provided with an opportunity to consider the written transcript of 
their interview. 
The only exception to this concerned the information gathered at the seminar 
where it was made clear at the beginning of the session that feed back would be 
incorporated into the project if appropriate. 
3.4.3 Confidentiality and disclosures of harm or illegal activity 
Interviews took place in a private setting with support available if requested. 
Careful consideration ",vas given to whether or not interviews should be recorded 
and staff at the placement were consulted. It was felt that the young people would 
not feel at ease with their conversations being tape-recorded. Therefore detailed 
notes were made by hand and typed up as soon after the interview as possible. 
Several young people found the intervievv' experience intense and the interviews 
were sometimes split over several sessions to avoid overloading. 
It was explained to each young partit:ipant at the beginning of the interview that if 
he disclosed anything th<1t suggested that a child, young person or vulnerable adult 
may be at risk of serious harm, the child protection policy of the placement would 
be followed ami that this would become a matter for unit staff. 
To avoid problems cOIll.:erning data storage of anything of the factual information 
gathered by professionals, this information was simply viewed on site and 
absorbed by the rescan.:her. 
The transcripts of interview did not provide any details on them that could 
identify the young person hut were nevertheless stored in a locked office. 
Professional intt~rviews \I,'cre cnndu<,'tcd at mutually agreed times and places. 
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3.4.4 Ensuring safety of researchers and participants 
It was agreed that prior to interview, placement staff would undertake a risk 
assessment of each individual young person and inform the researcher of any 
precautions or actions that need to be undertaken to ensure the safety of the 
participant and the researcher. When the researcher was alone, she was provided 
with access to a cordless phone with an emergency button on it to ensure that she 
was safe at all times: this is standard practice for those attending young people 
alone at the unit. The safety of participants was in accordance with the unit's own 
working practices. All young people had access to support from a key worker or 
therapist before, during and following the interview if they wanted. Any concerns 
that arose as a result of the interview were discussed in a de-briefing and, if 
appropriate, measures could be put in place to monitor and assist the young person. 
This included raising issues with staff where pockets of confusion arose about the 
young person's legal issues, such as understanding of the notification 
requirements or confusion between the register and Sarah's law. 
3.4.5 Mechanisms to withdraw from the research 
Every participant was informed at every stage of the process of their ability to 
withdraw from the research at any stage and, in the case of young people, 
placement staff were be asked tD ensure that participants continued to be aware of 
this and offer assistance in achieving this. 
35 Analysis ofdata 
Interview material \vas analysed using a 'framework' approach (Ritchie and 
Spencer, 1994) and considered the context of the secondary data that had been 
collated and assessed. This approach has been identified as appropriate for 
anlaysing qualitative data in applied social policy research (Srivastava and 
Thomson, 2009). Following a process of immersion in. or 'familiarisation' with, 
the data, the researcher developed ,l 'thelU<:ltic framework' reflecting the dominant 
themes emerging from the participants' responses. Interview transcripts were then 
subject to 'indexing' and \~harting' (a form of qualitative coding) to illuminate 
61 

participants' perspectives in relation to the identified themes. As noted in the 
methodology, the young people's perspectives have not been presented following 
the rigid structure of the questionnaires. This is because the responses to various 
questions and issues overlapped and provided different layers of understanding 
and perspectives at various points in the interview. The professionals' 
perspectives have been interspersed as appropriate to illuminate or contexualise 
issues raised by the young people. In order to allow for better analysis and 
structured argument the data was presented in three chronological stages, 
replicating the way that the criminal justice system somewhat artificially slices 




Chapter 4: Understanding the legal framework 
The law attempts to deal with the concern that sexualised behaviour can be 
harmful by designating such behaviour capable of criminal sanction. The law also 
criminalises behaviour that might be acceptable between adults but is not 
acceptable between adults and children or between children. The impact of the 
legal framework on child perpetrators, many of whom fall between the age of 
criminal responsibility at ten and the age of sexual consent at sixteen, can only be 
understood by a thorough examination of the principles underpinning the law, the 
legal framework that applies and some consideration of the historical development 
of the law. 
4.1 Role and purpose ofthe law in regulating behaviour 
Bandalli (2000) defines the criminal law as a method of social control, prohibiting 
certain conduct, defining states of mind and capacities in order to secure liability. 
Yet, Bandalli argues, the criminal law is "only one method of social control" 
applied to children who are regulated by many alternative methods including 
family, peers and schools (200{) , p.92). Bandalli argues that the negative 
associations of stigma and humiliation that attach to the use of the criminal law 
mean that it should be avoided wherever possible. 
This notion of last resort has the potential to be particularly effective with young 
people in light of the research that children tend to naturally grow out of crime. 
Such evidence goes some way to support Edwin Schur's admonition that public 
policy should be guided by the injunction to 'leave the kids alone' wherever 
possible ((Schur, 1973) as cited by Bateman. 2013, p.119). 
As Padfield (2004, p.2). citing Ashworth, outlines, the criminal law in England 
and Wales is founded on a number of key principles. While the notion of 'last 
resort' features in this list. it is just one of many, including: 
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• 	 The principle of welfare, upholding the common good 
• 	 The principle of prevention of harm to others 
• 	 The principle of minimal intervention: the law should not criminalise too 
much behaviour 
• 	 The principle of social responsibility: society requires a certain level of 
cooperation between citizens 
• 	 The principle of proportionate response: the response of the criminal law 
should be reasonably proportionate to the harm committed or threatened 
• 	 The principle of maximum certainty: people should have fair warning 
about the criminal law 
• 	 The principle of fair labelling: offences should be labelled so as to reflect 
the seriousness of the law breaking 
Many of these principles cannot be straight-forwardly applied to young people 
engaged in unlawful sexual activity where the circumstances are often disputed, 
and knowledge and understanding may be hazy. However, decisions to 
criminalise certain forms of sexual behaviour may reflect a tendency to put the 
principle of preventing harm above other principles. 
Easton and Piper argue that developments in criminal law, especially following 
the sentencing framework provided in the Criminal Justice Act (CJA) 2003, have 
'reinforced the utilitarian aspect of sentencing and punishment' (Easton and Piper, 
2005, p.lO I). 
A utilitarian approach can be loosely described as prioritising the 4 deterrence' 
element of punishment. Bentham is regarded as the source of modern 
utilitarianism and his arguments were based on the principle of utility described 
by Easton and Piper as the 'minimisation of pain and suffering and the 
maximisation of pleasure' (Easton and Piper, 2005. p.l04). In order to achieve 
the greatest happiness for the greatest number, utilitarianism may involve 
punishment of those \vhose behaviour jeopardises the happiness of the many, even 





line of reasoning concludes that punishment is justified as it is 'good for society, 
sacrificing a few individuals for the greater good of others' (Easton and Piper, 
2005, p.106). However, Bentham allows room within his theory for the principle 
of proportionality so that the utilitarianism is not used to justify disproportionate 
punishment, and proportionality in sentencing is also recognised as a general 
principle of sentencing and protected under the Human Rights Act 1998. 
However, there is some room for justifying disproportionate penalties in 
Bentham's theory where the positive outcome is for the good of society at large. 
Easton and Piper point out that this could include instances of punishing the 
innocent (Easton and Piper, 2(05). They identify four consequences that justify 
punishment under a contemporary utilitarian approach: general deterrence, special 
deterrence, incapacitation and rehabilitation. 
42 Role and purpose of the law in regulating children's sexual behaviour 
Each of the four consequences identified by Easton and Piper that justify 
punishment under a contemporary utilitarian approach can be applied to the 
application of the criminal law to children engaging in hannful sexual behaviour: 
(i) 	 General deterrence: it is arguable that the very existence of a robust 
legal framework criminalising harmful sexual behaviour could deter 
children from engaging in it. However, the critical questions here will 
be whether children have sufficient knowledge of precisely what the 
law prohibits for it to function effectively as a general deterrent and 
disseminator of information. 
(ii) 	 Special deterrence: it is clearly arguable that a child convicted of 
harmful sexual behaviour and punished for it is likely to be deterred 
from repeating the act in the future. 
(iii) 	 Incapacitation: the range of punishments available to children for 
harmful sexual behaviour are outlined at Chapter 4.6. They range 





is detained or placed under robust supervision will be restricted from 
repeat offending for the duration of the restriction imposed l . 
(iv) 	 Rehabilitation: children convicted of harmful sexual behaviour will as 
a consequence come to the attention of authorities. This may increase 
the likelihood of professional assistance towards rehabilitation, 
although equally the criminal justice process may delay such steps or 
create problems of its own. As Muncie, (2006) argues, the role of the 
criminal law in rehabilitation means that "to gain access to welfare 
services, or perhaps more accurately be 'targeted' by an 'intervention', 
children and families must be seen to have 'failed' ... " (p.36). Thomas 
argues that 'there is even a case for lengthening the period of 
registration for young offenders rather than halving it, in order to 
support treatment .. .' (Thomas 2009, p.493). The literature around the 
potentially negative consequences inherent in system contact (McAra 
and McYie, 2007; 2010) and the notion of spoiled identities outlined at 
Chapter 2.3 pose serious questions about the efficacy of rehabilitation 
in a criminal justice context. 
Beyond these aims, a broader justification for the intervention of the criminal law 
in the regulation of sexual behaviour is the view espoused by Durkheim, that the 
Jaw is to 'rellect the moral climate already existing in society' (Cotterrell, 1999, 
p.16~)' This would accord with judicial comment about the need to send out 
'messages' to society about acceptable behaviour. A striking example of this 
approach can be seen in the judicial comments by the Lord Chief Justice in R v 
Blackshaw and others [20111 EWCA Crim 2312 where the Court of Appeal 
considered ten sentences imposed in respect of offences committed during 
nationwide riots in 2011. The Court of Appeal held that even though the 
sentences departed dramatically from the guidelines in relation to the offences 
when viewed in isolation. they were justified and lawful in the context of 
nationwide unrest. In passing judgment, Lord Justice Judge referred to "an 
1 Sec- 6.~ be-loy" fi.11" the number of children convicted under s5 and the estimated number 
(If rhildren incarcerated for it. See also 2.1 above. 
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-overwhelming obligation on sentencing courts to do what they can to ensure the 
protection of the public ... " through the "imposition of severe sentences, intended 
to provide both punishment and deterrence" and concluded that the "sentences 
should be designed to deter others from similar criminal activity" (paragraph 4). 
In R v G [2009] I AC 92 Baroness Hale made similar observations about the 
social function of the law in sending out a strong message: 
"[T]he message of sections 9 and 13 is that any sort of sexual activity with 
a child under 16 is an offence, unless in the case of a child who has 
reached 13 the perpetrator reasonably believed that the child was aged 16 
or over. There are many good policy reasons for the law to convey that 
message, not only to adults but also to the children themselves. 
49. S5 reinforces that message. Penetrative sex is the most serious form of 
sexual activity, from which children under 13 (who may well not yet have 
reached puberty) deserve to be protected whether they like it or not." 
(paragraphs 48 and 49) 
However, Durkheim does not suggest that the law shapes moral standards and 
argues that 'lw lhen the law forbids acts which public opinion considers 
inoffensive, we are indignant with the law not with the act it punishes' (cited in 
Cotterrell, 1999, p.168). A particular difficulty may arise when social realities 
appear to dash with stated public opinion. For instance, Durkheim uses the 
example of legislation that would facilitate divorce by mutual consent on the basis 
that it would send a negative signal about society's willingness to defend the 
sanctity of marriage. In the same way, there is arguably a strong role for the law 
in reassuring society about what is and what is not acceptable behaviour between 
children, even if the practical application of the law may not always provide the 
most effective \vay of rehabilitating the children involved. 
Setting the Boundaries (Home Ofi1ce, 20(0), a government paper reviewing 
sexual offences and a pl'eL:ursor to the SOA. 2003, explicitly deals with the role of 
the law to set 'standards of accept(.lble and unacceptable conduct' and to protect 
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children in the 'field of sexual relations because they are physically and 
emotionally dependent and not yet fully physically or psychologically mature'. 
Similarly, Crown Prosecution Service (CPS) guidance on child sex offences 
committed by children or young persons states that: 
"The overriding purpose of the legislation is to protect children and it was 
not Parliament's intention to punish children unnecessarily or for the 
criminal law to intervene where it was wholly inappropriate. Consensual 
sexual activity between, for example, a 14 or 15 year-old and a teenage 
partner would not normally require criminal proceedings in the absence of 
aggravating features" (CPS, 2013b). 
The Constitutional Court in South Africa commenced its judgment in the Teddy 
Bear Clinic For Ahused Children and Another v Minister of Justice and 
Constitutional Dnelopmellt and Another [20131 ZACC 35 with a note on the role 
of the law in protecting children: 
'"Children are precious members of our society and any law that affects 
them must have due regard to their vulnerability and their need for 
guidance. We have a duty to ensure that they receive the support and 
assistance that is necessary for their positive growth and development. 
Indeed, this Court has recognised that children merit special protection 
through legislation that guards and enforces their rights and liberties. We 
must be carefuL however, to ensure that. in attempting to guide and protect 
children, our interventions do not expose them to harsh circumstances 
which can only have adverse effects on their development." (paragraph 1). 
The recognition by the SOllth African constitutional court of the potential adverse 
effects that the imposition of the criminal law can have on children's development 
is borne out to a certain extent in the literature on spoiled identities (see Chapter 
2.3). However, research by Coy et al (20 13) highlights the possibility that the 
presence of a strict legal framework regulating young people's sexual behaviour 
has inhibited impOll<int resean:h in this area. The authors comment that research 
on how young people negotiate consent is still rare and, citing Thomson (2004), 
note that "the legal framing of an 'age of consent' is a form of prohibition which 
has, to date, precluded a positive discussion of consensual sex" (Coy et aI, p.87). 
However, the research with young people that does exist on role of the law in 
regulating their activity does suggest that young people question the authority of 
the law to police their decision-making (Coy et aI, 2013, citing Thomson, 2004 
and Smette et aI, 2(09). 
43 Criminal responsibility and consent 
The particular role of the law in protecting children must also be considered in the 
context of the different approach that the law applies to children as distinct from 
adults. This phenomenon of a distinct youth justice, referred to briefly at Chapter 
2.2 and outlined below at Chapter 4.4, is framed by the rigid or bright lines that 
mark out certain actions as pem1issible or punishable by virtue of a person's age. 
A particular feature of English law is the different ages which appear to apply in 
different legal contexts, presenting an impression of inconsistency or fickleness 
within the legal approach. For instance. while children are legally defined by the 
Children Act (CA) 19R9 s105(1) as those under the age of 18, criminal 
responsibility in England and Wales begins at the age of ten (Children and Young 
Persons Act (CYPA) 1933 s50, as amended by CYPA 1963 sI6(1»), which is the 
lowest in Europe and a child must wait for a further six years before being able to 
engage in sexual activity lawfully (SOA 2003 ss9 and 13) and a further eight 
years until they can marry without parental consent (MalTiage Act 1949 ss2 and 3) 
or vote until they are 18 (Janes. 20(9). 
A revic\\' by the Electoral Commission in 2003 concluded that the voting age 
should remain at I g based predominantly on perceptions of maturity and readiness 
for dccision- making (Janes 20(9). if the age of criminal responsibility were to be 





making, the debate as to what age it should fall at might be simpler to grapple 
with. However, as Church et al (2013) observe, the age of criminal responsibility 
is "one of the most complex, contested and controversial questions confronting 
modern juvenile/youth justice systems" (p.99). While the authors define the 
minimum age of criminal responsibility as "the age at which a child is deemed to 
be sufficiently 'mature' to be held responsible before the substantive criminal law" 
(p.99), since the abolition of doli incapax (meaning 'incapable of crime') and in 
light of the presence of strict liability offences affecting children that take no 
account of their frame of mind (see Chapter 4.5.2), it appears problematic to 
accept this definition. Unless a statute explicitly precludes a child from its scope, 
any law passed applies to a child over the age of criminal responsibility. 
In fact, there is no evidence in the extensive literature on this subject that the 
designation of the age of ten for criminal responsibility followed such a rationale. 
As noted in 'Rules of Engagement' (Centre for Social Justice, 2012), it appeared 
that the decision to increase the age of criminal responsibility in 1963 from eight 
to ten was reached on "a somewhat arbitrary basis" (2012, p.20 1). This view is 
corroborated by the fact that the CYPA 1969 did contain provision to raise the age 
of criminal responsibility to 14. However. this was never implemented and the 
provision was repealed in the CJ A 199 I. Thus, it appears decisions about the age 
of criminal responsibility are more about politics than scientific evidence in 
relation to maturity. However, there is a growing body of evidence that maturity 
and readiness for decision making are qualities that develop substantially after the 
age of criminal responsibility (Delmarge, 2013). 
Conversely, as the legal history of the age for sexual consent outlined at Chapter 
4.8 reveals, anxious scmtiny has been lavished on determining the age at which it 
should he considered appropriate to engage in sexual activity. Similarly, 
contemporary debates about the age of consent appear to engage in thoughtful 
discussion about the realities of young pcnple'slives and their readiness for 
sexual activity (sec, for instance. BBC, 2(13), 
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A comparison with other countries reveals a very different approach to the age of 
criminal responsibility and consent. A review of the ages of consent in European 
countries that have such an age, reveal that nowhere is this age set lower than 12 
years (Graupner, 2002). 
A brief survey of international ages of criminal responsibility compared to ages of 
consent reveal that England is the one of the only countries in Europe that has an 
age of consent that is ~igniJiqlTI!Iy higher than the age of criminal responsibility 
(Hazel, 2008: Howard League for Penal Reform, 2008; Bunting, 2013; Graupner, 
20(2). A child becomes criminally responsible at the age of ten but must wait for 
some 6 years before being able to engage in sexual activity without fear of 
criminal sanction. The closest position to this is Ireland where the age of consent 
remains 17 and the age of responsibility is 12. and The Netherlands, where the age 
of consent is 16 and the age of criminal responsibility is 12. Elsewhere, the gap 
between criminal responsibility and the age of consent narrows, with countries 
such as France having a two year difference between criminal responsibility and 
the age of consent. In some jurisdictions the two relevant ages are aligned. In 
other countries, such as Luxembourg and Portugal, one is able to consent to 




Figure 4 International Ages Of Criminal Responsibility Compared To Ages Of Consent 
Country Age ofCriminal Responsibility Age ofConsent 
England and Wales 10 16 
France 13 15 
Germany 14 14 
Luxembourg 18 16 
Portugal 16 14 
The Netherlands 12 16 
f------------------­ -"."~.--.-~'"~."-----.---
Ireland 12 17 
Bulgaria 14 14 
~-,-"-
Sources: derived from Bunting, 2013; Graupner, 2002; Hazel, 2008. 
The contrast between the age of consent and criminal responsibility is England 
and Wales suggests that the system lacks coherence and runs contrary to the 
requirement of international law to treat children differently from adults (Bateman, 
2012). 
4.4 A distinct youth jllstice system 
The development of a distinct youth justice system both in international law and 
in England and Wales \\lith u "distance, conceptually and spatially from the adult 
criminal justice system" is well rceognised (Easton and Piper, 2012, p.226). 
Citing Professor Rucizino\\'ic1. and Professor Hood In his lecture 'Justice for the 
Young', 1997, Lord Bingham noted that there were no differentiations in the trial 
process or punishments that could be imposed based (m the age of the offender 
until well into the nineteenth century: 
E 
"lB]y the beginning of this century it was accepted that young offenders 
formed a distinct category of offenders from whom special arrangements 
were necessary. The Children Act 1908 was a major reforming measure 
which reflected this change of attitude to young offenders." (p.3) 
The English courts have repeatedly acknowledged that young people should be 
treated differently from adults (see for example. R v. Lang and 12 others [2006J 2 
All ER 410 and R (on the application (~l Smith.) v Secretary ofState for the Home 
Department [20051 UKHL 51 at paragraph 23). 
As recognised by Lord Justice Thomas in his lecture to the Young Defendants' 
conference. 'like much else in the law, there has been no straight line logical 
development' (2009, pJ). For instance, although the legal definition of a child 
was clarified as ] 8 by the Children Act 1989, it was not until the passage of the 
CJA 1991 that many of dividing lines between adult and youth provisions in the 
criminal law were re-drawn at 18. 
While a number of anomalies remained (and some still remain), it is arguable that 
legislation. policy and practice have been adapted over time towards achieving a 
coherent youth justice system where those under the age of eighteen are treated 
differently from adults. Where anomalies have continued, attempts to iron them 
out have been largely successfuL as demonstrated in the recent case of R on the 
application ofe v Secretary ofState for the Home Department [2013} EWHC 982 
(Admin) where the Court accepted that seventeen year olds should be entitled to 
appropriate adults at the police station along with other children. In passing 
judgment the Court categorically stated "since the Children Act 1908, the criminal 
justice system has acknowledged that y<mng offenders should receive different 
treatment from adults" (paragraph 3 I). 
The rationale behind a separate system t()1' children bas varied over time lllld 
jurisdiction. However, in the t'asc of England and WaJes it is possible to discern 
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trends in youth justice, influenced by notions of 'welfare' and 'justice' (Muncie, 
2009~ Easton and Piper, 2012). 
According to Muncie (2009) citing Stewart and Tutt (1987), the 'welfare approach' 
is based on assumptions including the notion that delinquency is a product of 
neglect and unmet needs that require rehabilitation and that young people who 
offend and other children in need share many characteristics and can effectively 
be dealt with through a single system. 
According to Easton and Piper the welfare approach to justice is 'associated with 
interventionist measures of care, protection and rehabilitation which have drawn 
on knowledge from medicine and criminology since the early twentieth century' 
(2005, p.194). Predicated on the assumption that "all interventions should be 
directed to meeting the needs of young people, rather than responding to their 
deeds" (Muncie, 2009, p.282), some criticise the welfare approach as ignoring 
children's rights and capacity for autonomous action. 
According to Muncie (2009) citing Stewart and Tutt (1987), the 'justice approach' 
is based on assumptions including the notion that delinquency is a matter of 
choice and that people should be accountable for their actions. The punishment 
should fit the crime and there should be a strong focus on due process and the rule 
of law. The right of a child to participate effectively is guaranteed by Article 6 of 
the European Convention on Human Rights, just as it is for an adult. The 
European Court of Human Rights has set out the fun extent of what this means: 
"lE1ffectivc participation in thi:> context presupposes that the accused has a 
broad understanding of the nature of the trial process and of what is at 
stake for him or her, including the significance of any penalty which may 
be imposed:' (SC \' UK, 2005 40 EHRR 10, paragraph 29) 
In that case the particular disndvanHtges of the young defendant meant that he 
could not participateeffcctivdy. The Court concluded at paragraph 35 that it was 




"[S]pecialist tribunal which is able to give full consideration to and make 
proper allowance for the handicaps under which he labours, and adapt its 
procedure accordingly". 
Even if the justice model could be adapted to achieve procedural fairness, it has 
been criticised as unable to deliver 'substantive justice' as it fails take into 
account the social disadvantages and development of children (Easton and Piper, 
2012, citing Scraton and Haydon 2002, p.246). 
The welfare model of justice should not be confused with the application by the 
Courts of the welfare pri nci pie, recognised by the Courts in R (F and Thompson) v 
Secretary ofState for the Home Department l2008] EWHC 3170: 
"[TJhe courts have consistently approached consideration of measures 
which are to be applied to children on the basis that the immaturity of a 
child offender must be taken into consideration as being of prime 
importance." (paragraph 19) 
A similar approach was advocated by Mr Justice Collins in R(M) v the Chief 
Maf!,istrate [20 I 0 I EWHC 433 (Admin): 
"The welfare of the child is an important and indeed fundamental 
consideration in detem1ining how a child who has committed offences 
should be dealt with" (paragraph 7). 
The development of the application of the welfare principle in decisions affecting 
children across all areas of law should not be confused with the nature of the 
youth justice system itself. In fact, the statutory purpose of the youth justice 
system, as set out at 537 of the Crime and Disorder Act 1998. simply states that its 
purpose is to prevent reoffending - an aim that can arguably accommodate either 
welfare or ajllstict.! approach. 
Despite powerful .:omm~llts about the application of the best interests and welfare 




practice, youth justice has taken a punitive tum (Muncie and Goldson, 2006). 
Muncie and Goldson describe how there existed a remarkable consensus 
internationally that "care and control of young offenders was thought best placed 
in the hands of social service agencies and professionals" until at least the 1970s. 
However, they comment that, by 1980s, "this consensus began to unravel" as the 
emphasis shifted from care to control (Muncie and Goldson, 2006, p.l97). 
It is within this context that the specific legal framework that deals with sexual 
offending by children must be considered. 
45 The law on sexual offending by children 
4.5.1 What sexual behaviour amounts to a criminal offence? 
The definitions of sexual offending as a matter of law and sexually abusive 
behaviour generally differ. Ryan and Lane (1997)as cited in Whittle et al (2006, 
p.9) a joint report commissioned by the Department of Health and the Home 
Office, have offered an explanation of sexually abusive behaviour, defining it as: 
"any sexual interaction with person(s) of any age that is perpetrated (1) 
against the victim's will, (2) without consent, or (3) in an aggressive, 
exploitative, manipulative or threatening manner." 
By contrast, sexual offending that transgresses the law will amount to any conduct 
that falls within any of the numerous sexual offences defined by law conducted by 
a person over the age of ten. 
4.5.2 Strict liability and mens rea 
Most criminal offences require the accused to intend to commit the otIence. Thus 
the need for a person to have the mens rea to commit rape means that the accused 
must have intended to have sexual intercourse either in the absence of consent or 
in the absence of a reasonable belief ill consent. 
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However, there are a number of strict liability offences, such as rape of a child 
under 13 (s5, SOA 2003). In the case of this offence, the usual abusive features of 
rape such as absence of consent or aggression need not be present for the offence 
to be committed: the action will be deemed 'exploitative' by virtue of the child's 
age, regardless of whether or not the offender knew that the child was under 13 
and regardless of the age of the offender. 
4.53 The statutory framework: offences 
The SOA 2003 was an attempt to codify the law on sexual offences. It repealed 
most of the relevant previous acts and created a number of new offences, as well 
as a new scheme to deal with children who commit sexual offences. 
The SOA 2003 finds its origin in a government review of sexual offences (Home 
Office, 2000). The review was in part a response to the continuing debate about 
equalising the age of consent for homosexuals (Waites, 2005) and also in 
recognition of the pressing need to reform the law relating to sexual offences. 
The SOA 2003 was therefore designed to consolidate sexual offences in England 
and Wales and to iron out absurd inconsistencies in the pre-existing legislation. 
For instance, an offence of unlawful intercourse with a girl under 16 carried a 
maximum penalty of two years whereas an offence of consensual indecent assault, 
such as "petting" a 16 year old, carried a maximum penalty of ten years. 
In the introduction to the green paper, Setting the Boundaries (Home Of1'ice, 
2000) the then Minister, Jack Straw explained the purpose of the sex offences 
revIew: 
'to consider the existing law on sex offences, and to make 
recommendations for clear and coherent offences that protect individuals, 
especially children and the more vulnerable. from abuse and exploitation, 




The emphasis on specific protection for vulnerable children is a theme that 
continues throughout the consultation documentation and into the final Act with 
the specific crimes against children appearing prominently in the new Act. The 
Act included for the first time a statutory definition of consent, as well as new 
offences concerning grooming and intemet offences, trafficking and voyeurism 
and statutory rape of a child under 13. Many of the offences would technically 
criminalise consensual activity between children. Professor Spencer has 
commented that other jurisdictions have avoided the 'undesirable results this Act 
produces' by citing the Criminal Code enacted in France in 1994 which contains 
an offence of consensual sexual behaviour with persons who are under the age of 
15 (Spencer, 2004, p.355). He also notes that, in contrast with the earlier law, it 
can only be committed by those aged 18 or over. 
Although the review committee's overriding concern was to protect children from 
adult sexual abuse, some consideration was given to sexual activity between 
children. In fact the green paper made a recommendation that an offence of 
sexual activity between minors be introduced and used for cases where children 
engaged in sexual intercourse (Home Office, 2000). It was envisaged that such an 
offence would be able to deal sensitively and appropriately with consensual sex 
between minors with an emphasis on diversion and alternative disposals. 
Eventually, this recommendation materialised in the form of s13 of the Act which 
allows certain offences by adults committed with children to apply where the 
defendant is a child. These offences are set out at ss9 to 12 of the Act and 
include: 
.. sexual activity with a child, 
• penetration of a child 
.. causing or inciting a child to engage in sexual activity, 
.. engaging in sexual activity in the presence of a child and 
.. causing a child to watch a sexual act. 
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However, s13 of the Act provides a special framework to enable children 
convicted under ss9 to 12 to be charged under s 13 and treated in a more lenient 
way by capping the maximum sentence available to five years: 
"Section 13: Child sex offences committed by children or young persons 
(1) A person under 18 commits an offence if he does anything which 
would be an offence under any of sections 9 to 12 if he were aged 18. 
(2) A person guilty of an offence under this section is liable­
(a) on summary conviction, to imprisonment for a tenn not exceeding 6 
months or a fine not exceeding the statutory maximum or both; 
(b) on conviction on indictment, to imprisonment for a term not exceeding 
5 years." 
While the range of punishments permitted for child defendants under 513 is 
significantly less than those available to adults, there does not appear to be any 
emphasis on diversion and alternative disposals in the legislation itself. Further, 
there is nothing to stop children being prosecuted under ordinary provisions for 
serious sexual offences, including rape under s 1 or strict liability or statutory rape 
of a child under 13 under s5. As the analysis of data at Chapter 2.4.2 shows, 
children accounted for around 20 % of pre and post court disposals for this 
offence in 2011. The case of R v G, analysed below, highlights some of the 
concerns connected to this ot1"ence. 
However, the broad construction of s9 to include almost all forms of sexual 
activity means that any offence could be prosecuted under s13. 
4.5.4 When does the law bite? The decision to prosecute 
It will be a matter for the prosecution to decide the appropriate section for 
charging. This gives the prosecutor deciding the appropriate charge an element of 
control as to the parameters of the sentence. 
In R \' G it was argued, both in the House of Lords and the European Court, that 
the Crown acted unduly harshly by prosecllting Gunder s5 rather than under s 13, 
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given the limited scope for punishment under s13. The Lords could not agree on 
the answer. However, Lord Hope, concluded that the existence of sl3 suggested: 
"that a child under 18 ought not to be prosecuted under section 5 for 
perfonning a sexual act with a child under 13 of the kind to which that 
section applies unless the circumstances are such as to indicate that it 
plainly was an offence of such gravity that prosecution under section 13 
would not be appropriate" (paragraph 23). 
However, the majority of the Lords found nothing wrong in the prosecutor's 
decision to charge G under the more serious s5. The European Court of Human 
Rights agreed (G v UK l20 11 JECHR 1308). 
Thus the SOA 2003 leaves enormous scope for prosecutorial discretion, both in 
whether to prosecute at all and in respect of which section of the Act to prosecute 
under. The central role of prosecutorial discretion was envisaged by the 
Government as a sufficient safeguard to prevent injustice where children engage 
in truly 'mutually agreed' sexual intercourse. CPS guidance refers to the 
sentiments expressed by the Lord Chancellor during the passage of the Act that its 
'overriding concern is to protect children, not to punish them unnecessarily.' 
CPS guidance now requires a special approach to the consideration of children 
accused of harmful sexual behaviour: 
"Youth Offender Specialists should review all files involving youth 
offenders and take all major decisions in relation to those cases, in 
particular, whether or not a prosecution should take place ... [It is] essential 
that before any decision is made on whether or not to prosecute, 
prosecutors have as much information as possible from sources, such as 
the police, YOTs, and any professionals assisting those agencies about the 
defendant's home circumstances and the circumstances surrounding the 
alleged offence, as well as any infOimation known about the victim. 
Failure to do so may It:ad to judicial review of any decision." (CPS, 
2013b) 
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The guidance sets out the factors that may be taken into account when deciding 
whether to prosecute a child. These include 
The age and understanding of the offender. This may include whether the 
offender has been subjected to any exploitation, coercion, threat, deception, 
grooming or manipulation by another which has lead him or her to commit 
the offence; 
The relevant ages of the parties, i.e. the same or no significant disparity in 
age: 
Whether the complainant entered into sexual activity willingly, i.e. did the 
complainant understand the nature of his or her actions and that (s)he was 
able to communicate his or her willingness freely; 
Parity between the parties in regard to sexual, physical, emotional and 
educational development: 
• 	 The relationship between the parties, its nature and duration and whether 
this represents a genuine transitory phase of adolescent development; 
Whether there is any element of exploitation, coercion, threat, deception, 
grooming or manipulation in the relationship; 
The nature of the activity e.g. penetrative or non-penetrative activity; 
What is in the best interests and welfare of the complainant; and 
What is in the best interests and welfare of the defendant. 
In R (E) v DPP 120111 EWHC 1465 (Admin), the Court considered the lawfulness 
of a decision to prosecute a 14-year~old girl (E) her alleged sexual abuse of her 
two younger sisters. The challenge was brought by aU three siblings on the basis 
that the CPS had failed to heed the advice of a multi-agency strategy group to 
avoid prosecution. In addition, E had also been a victim of adult grooming. The 
Court held that the CPS guidance failed to address and give special recognition to 
the special status of a child \vho was both defendant and victim. The case 




4.5.5 Alternatives to prosecution: diversion and welfare interventions 
In the E case, diversion was ultimately pursued, albeit after the Court process was 
initiated. Lovell (2002) found the decision about whether a child or young person 
is directed towards the child protection or criminal justice system was highly 
variable, with children of similar sexual behaviour profiles being as likely to go 
down one pathway as the other. 
The consequences are vastly different: a child or young person in the criminal 
justice system may be sentenced to a term of imprisonment, which may have an 
enormous impact on this child's development in general, depending on where the 
child is placed and what interventions, if any, will be made available. A child 
dealt with in the criminal justice system may be subject to notification 
requirements (sometimes indefinitely - see below). A child who is diverted will 
not be exposed to the criminal justice system and may be able to undertake 
community based interventions. However, the facts that gave rise to the concern 
will be sufficient to trigger a child in need assessment or child protection 
procedures which may in turn lead to further services. 
4.6 Punishments 
Where a child is not diverted from the criminal justice system and faces either a 
pre-court disposal or a sentence following conviction at court, there are a large 
range options available. These can include a range of interventions offered by the 
YOT and sentences imposed by the court. 
4.6.1 Pre-court disposals 
Pre-court disposals will be at the discretion of the CPS. Ordinary cautions are not 
available for young people under the age of 18 (Crime and Disorder Act (CDA) 
199H (s65(8)). 
HO\vcver. a youth conditional caution was introduced by s48 the Criminal Justice 
and Immigration Act (CJIA) 2008, initially under a pilot scheme for 16 and 17 
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year olds. The scheme was extended by ss136 to 138 of the Legal Aid, 
Sentencing and Punishment of Offenders Act (LASPO) 2012. It mirrors the adult 
conditional caution and allows a young person who would otherwise face 
prosecution an opportunity to receive a caution if they comply with certain 
conditions over a period of time. The conditions may be approved by the police 
and may include a financial penalty andlor a requirement that a young person 
attends a specified place at specified times for a maximum of 20 hours. If the 
young person does not satisfy the conditions within a specified period, he or she 
can be prosecuted for the original offence. 
LASPO 2012 also introduced youth cautions (5135) where there is sufficient 
evidence to charge the young person with an offence but the child or young 
person admits the offence and the constable does not consider they should be 
prosecuted or given a youth conditional caution. 
The youth caution replaced the reprimands and warnings, sometimes known as the 
'Final Warning Scheme'. A reprimand was a formal verbal warning given by a 
police officer to a young person who admitted guilt of a minor first offence. 
Sometimes the young person would be referred to the YOT to take part in a 
voluntary programme to help them address their offending behaviour. A 
reprimand could only be administered if the young person had not already 
received one and where the police were satisfied that although there would be a 
realistic prospect of conviction, it is not in the public interest to prosecute. 
A final warning was a formal verbal warning given by a police officer to a young 
person who admitted guilt for a first or second offence. The same test applied as 
for a reprimand. although the circumstances in which it could be administered 
were more restricted. A young person with a final warning would be required to 
undertake a programme of activities to deal with their offending behaviour. 
As confirmed in the case of R(T) \' Chh~fCOilstahle Of Greater Manchester and 
others 120131 EWCA Civ 25, simple cautions, warnings and reprimands are 
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deemed to be spent as soon as they are administered (paragraph 1 of Schedule 2 of 
the Rehabilitation of Offenders Act (ROA) 1974). However, these pre-court 
disposals represent a formal admission of guilt which remain on a person's record 
for the purposes of child and public protection investigations and, in certain 
circumstances, must be disclosed to employers. 
4.6.2 Court disposals 
The law is administered by judges who are trained as lawyers engaged in the 
business of defensible decision-making according to the strict letter of the law. 
Even where the longer term rehabilitation of a young person and their consequent 
risk may appear to be better served by a community sentence, the law, as 
prescribed by developing case law inevitably informed by public opinion and 
policy, simply may not allow for it. The framework that guides judges in their 
sentencing decisions is derived from sources of law and judicial guidance. 
Law that applies to adults also applies to children unless statue explicitly prohibits 
this. Therefore the principles of minimum sanction and that custody should be a 
last resort applies equally to children and adults (s152 of CJA 2003). However, in 
the case of children, international law underlines the importance of custody as 
both a last resort and for the shortest appropriate period of time (Article 37, 
United Nations Convention on the Rights of the Child). 
The purposes of sentencing for adults are set out at s142 of the C1A 2013 and 
include principles of both retribution and rehabilitation. However, they do not 
apply to children. S 142A, which was designed to explicitly temper these aims 
with the welfare principle in respect of children, has never been brought into force. 
However, s143, which is essentially retributive in nature, applies equally to adults 
and children: 
"The Court 'must consider the offender's culpability in committing the 
offence and any harm which the offence caused, was intended to cause or 
might foreseeably have caused.'" 
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In addition, s37 of the CDA 1998, which provides that the purpose of the criminal 
justice system for young people is to prevent reoffending, applies to judges 
sentencing children. How that is to be achieved through sentencing is a judicial 
matter of discretion. The House of Lords has identified that a key aim 'of any 
sentence imposed should be to promote the process of maturation, the 
development of a sense of responsibility, and the growth of a healthy adult 
personality and identity' (R v Secretary of State, Ex parte Maria Smith [2005J 
UKHL 51 , paragraph 25). 
This aim is consistent with s44( 1) of the CYPA 1933 (the 'welfare principle'), 
which must also be applied in the sentencing of children: 
'( 1) Every court in dealing with a child or young person who is brought 
before it, either as an offender or otherwise, shall have regard to the 
welfare of the child or young person and shall in a proper case take steps 
for removing him from undesirable surroundings, and for securing that 
proper provision is made for his education and training: 
Sentencing Guidelines Council's Guideline, Overarching Principles: Sentencing 
Youths (2009) emphasises the need for judges to apply the 'welfare principle' in 
the sentencing of children and provides a comprehensive overview of the special 
considerations that apply for children. However, as they form a distinct piece of 
guidance, there is a real risk that judges will sentence young people convicted of 
sexual offences with reference in the first instance to the guidance pertaining to 
sexual offences and then moderate the sentences by considering the Overarching 
Principles. The consultation paper for a new sexual offences guideline 
(Sentencing Guidelines Council, 2013) purposefully refrained from considering 
children in anticipation of a revised overarching guideline for youths. However, 
this risks an overly mechanistic approach of the kind explicitly avoided by the 
Lord Chief Justice in resetting [he minimum term for the two children convicted 
of killing Jamie Bulger (Re 11wmpson and Venables (Tllfiji recommendations) 
[20011 1 Cr App Rep 4()). In that case, Lord W()olf substantially reduced the 
R5 

minimum terms in view of the fact that both boys were on the cusp of adulthood 
which would have in turn resulted in a transfer to the 'corrosive atmosphere' of 
adult prison and 'undo' much of the good work they had achieved. 
4.62.1 Post court community disposals 
The Youth Rehabilitation Order (YRO) 
The YRO is a generic community order that replaced most previous community 
sentences. The sentence provides a 'menu' of requirements intended to allow a 
more individualised approach to sentencing. The following requirements can be 
attached to a YRO: 
.. activity requirement 
• supervision requirement 
• unpaid work requirement ( 16117 year olds) 

.. programme requirement 

.. attendance centre requirement 

• prohibited activity requirement 

.. curfew requirement 

.. exclusion requirement 

.. residence requirement (16/17 year olds) 

.. local authority residence requirement 

" mental health treatment requirement 

• drug treatment requirement 

.. drug testing requirement (14 years and over) 

.. intoxicating substance requirement 

.. education requirement 

.. electronic monitoring requirement 

Extended activity requirements can include either intensive supervision and 
surveillance (ISSP) or intensive fostering, where the offences are imprisonable 
and so serious that if the extended activity requirements were not available, a 
sentence of custody \vould hI! appmpriatt:. For under 15 year olds, the young 
person mllst also be a persistent offender. 
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There are no restrictions on the number of times a young person can be sentenced 
to a YRO. Courts would be expected to use the YRO on mUltiple occasions, 
adapting the menu as appropriate to deal with the offending behaviour. The 
legislation also contains provision for breach of a YRO. A warning is required if 
the supervising officer finds there is a failure to comply with a YRO without 
reasonable excuse. If following a further second warning, within the 12 month 
'warned period,' there is a third failure to comply without reasonable excuse, the 
officer must refer the case to court for breach proceedings. YOTs have additional 
discretion in exceptional circumstances following a third failure to comply. The 
officer also has the discretion to refer the case to court at an earlier warning stage. 
The YRO replaced the Supervision Order, which was essentially the same in 
nature and allowed for a structured package of intervention in the community for 
up to three years. 
Referral Order 
A young person who is gIven a Referral Order is required to attend a youth 
offender panel, which is made up of two volunteers from the local community and 
panel adviser from a YOT. The panel, with the young person, their parents/carers 
and the victim (where appropriate), agree a contract lasting between three and 
twelve months. The aim of the contract is to repair the harm caused by the offence 
and address the causes of the offending behaviour. The conviction is 'spent' once 
the contract has been successfully completed. 
The combined effect of ellA 2008 and LASPO 2012 was to extended the 
circumstances in which a court may make a referral order. A referral order is now 
available at any point where there is a guilty plea. However, it should be 
remembered that a referral order is not strictly speaking a community sentence 
and can be imposed for minor matters. 
Reparation Order 
Reparation Orders require the young person to repair the harm caused by their 
offence either directly to the victim (this can involve victim/offender mediation if 
both parties agree) or indirectly to the community. Examples of this might be 
cleaning up graffiti or undertaking community work. The order is overseen by the 
YOT. 
Fine 
A young person can be ordered to pay a fine as punishment. The size of a fine 
reflects the offence committed and the offender's financial circumstances. For 
offences dealt with in the Youth Court there is a maximum fine for people under 
18. In the case of a young person under 16, the court is required to order the 
parent or guardian to pay, whereas the court may require a child aged 16 or 17 to 
pay. 
Whereas adults can often be offered a short term of imprisonment instead of the 
fine, this option is not available for anyone under 18. Under the ROA 1974, a fine 
following conviction will mean that the conviction is not 'spent' for two and a 
half years after the date of conviction. 
Compensation Orders 
A court may make a compensation order requiring the offender to pay 
compensation for any personal injury or damage caused, or in respect of funeral or 
bereavement expenses relating to the offence (Powers of Criminal Courts 
(Sentencing) Act (PCC(S)A) 2000. sI30(1)). In the case of a young person under 
16, the court is required to order the parent or guardian to pay, whereas the court 
may require a child aged 16 or 17 to pay. 
Conditional Discharge 
A young person receiving a Conditional Discharge receives no immediate 
punishment. A period of between six months and three years is set and. as long as 
the young person does not commit a further offence during this period, no 
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punishment will be imposed. If the young person commits another offence during 
this period, the Court can reconsider the sentence. 
Under the CDA 1998, courts can only use this sentence In exceptional 
circumstances. 
Absolute Discharge 
A young person is given an Absolute Discharge when they admit guilt or are 
found guilty, but no further action is taken against them. An absolute discharge is 
one of the only disposals that will mean that a young person convicted of a sexual 
offence will not have to become a registered sex offender. 
Deferred Sentence 
A court may defer sentence to enable the court in determining the sentence to 
consider the offender's behaviour since conviction and any change in 
circumstances PCC( S)A 2000 s 1(1) as amended by CJ A 2003, s278 and schedule 
23). The options available to a court in deferring sentence were substantially 
changed by the CJA 2003, to allow the court to outline requirements to be 
complied with and to appoint a supervisor to monitor compliance. A court can 
only defer sentence if the defendant consents and undertakes to comply with any 
requirements imposed by the Court and the Court believes that it is in the interests 
of justice to impose this power. The Court should set out the sentence it would 
have imposed if it had not deferred the sentence so that the young person has an 
understanding of the consequences of breaching the sentence. 
It is generally considered that deferred sentences should be used in limited 
circumstances given the range of alternative community sentences available. 
However. as the suspended sentence is not available to children. it is arguable that 
deferred sentences should be used more frequently in the case of children. The 
deferral may last for lip to six months and include a residence requirement. A 
deferred sentence may provide the Court with an opportunity to see if a young 





determining the appropriate sentence. This provision therefore allows for the 
imposition of a sentence that is less than that commensurate with the seriousness 
of the offence if there are good reasons to do so. 
4.622 Custodial options 

The case of Attorney General's Reference (No.29 of 2008) illustrates the Courts' 

emphasis on c_us!QQial~~t~Il~S, albeit in relation to a young adult: a 19 year old, 
with no previous convictions was convicted of a range of serious sexual offences 
against an 11 year old child and sentenced to a three year community sentence 
with supervision. The judge, in setting the community sentence had taken into 
account the fact that the defendant's childhood had been troubled, that he had been 
assessed as requiring a statement of special educational needs (SEN) by the local 
education authority when he was eight, had low intelligence, was immature and 
was a loner. The judge also relied on the consensual nature of the contact. 
The sentence was appealed to the Court of Appeal and was replaced with a two 
year prison sentence on the basis that the law existed to protect children from 
adults with unacceptable sexual intentions. The court found that even despite 
powerful mitigation, a non-custodial sentence would not vindicate the essential 
principle that children need to be protected and held that a non-custodial sentence 
would be suitable are 'vanishingly rare'. 
The law governing detention for children is complex and has changed frequently 
over the last decade (Nacro, 2002~ Howard League for Penal Reform, 2008 and 
2010). 
Detention and Training Orders (DTO) 
The OTO, introduced by the PCC(S)A 2000 enables a child to receive a sentence 
of between 4 and 24 months, half of which is served in a custodial establishment, 
with the other half to be served in the community. ll1ere is a presumption of early 
release of up to one month for most trainees serving sentences of 8, 10 or 12 
month sentences and of up to two months for trainees serving sentences of 18 
months or more. However. children who arc convicted of sexual offences will not 
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enjoy a presumption in favour of early release, although they will remain eligible 
for consideration (Home Office, 2003). 
Fixed term sentences for 'grave crimes' - standard and extended 
For those sentenced under the grave crimes procedure a determinate sentence 
under s91 of the PCC(S)A 2000 is available, which will mean that the child is 
released at the half way point, unless the sentence is an extended sentence over a 
certain length imposed after December 2012. Children convicted of sexual 
offences are excluded from consideration for early release on Home Detention 
Curfew. This arguably flies in the face of logic as a young person whose offence 
is considered sufficiently serious to justify a 891 sentence may be exactly the sort 
of person who would benefit from graduated, risk assessed release into the 
community under electronic tagging. New extended sentences introduced by 
LASPO 2012 are available under this provision where the seriousness of the 
offence is considered to warrant an extended licence period. The release 
provisions for extended sentences are complex and may attract release at the 
discretion of the parole board prior to automatic release in certain circumstances. 
Life sentences: discretionary and mandatory 
Since the implementation of LAS PO 2012, the only indeterminate sentences 
available for children are the discretionary life sentence under s90 of the PCC(S)A 
2000 and the mandatory life sentence which only applies to children convicted of 
murder. The discretionary life sentence can be imposed for serious sexual 
offences and the test that the judge applies concerns the seriousness of the offence, 
the risk presented by the individual and whether or not it is possible to foresee 
when the danger might subside. A person can only be released from custody at the 
discretion of the parole board once the minimum term has been served and will 
remain on licence forever. At a parole board review, the board can either direct 
release or decide that the young person should remain in dosed conditions. It can 
also recommend that the Ministry of Justice transfer the young person to open 
conditions. If the parole board does not release the young person at the first 
review, it will review the application periodically. 
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Public protection sentences 
U ntiI the implementation of LASPO 2012, indeterminate and extended sentences 
for public protection were available under ss226 and 228 of the CJA 2003 
respectively where a young person was considered dangerous under s229 of the 
CJA 2003. 
The indeterminate sentence for public protection operated in the same way as the 
discretionary life sentence, except that there will be an opportunity to apply for 
the licence to be cancelled ten years after release. Following the implementation 
of the ClIA 2008, indeterminate detention for public protection was only available 
if the offence merited a notional determinate sentence of at least four years, 
equating to a minimum custodial period of two years. 
The extended sentence for public protection operated in a similar way to other 
extended sentences. Those serving the extended sentence will be eligible for 
parole at the half way point but automatically released at the end of their custodial 
period if they were sentenced before 14th July 2008. Those sentenced to the 
extended sentence on or after 14th July 2008 are automatically released half way 
through the custodial pcriod2 • Following the implementation of the CJIA 2008, 
extended sentences for public protection were only available if the offence 
merited a notional determinate sentence of at least four years. 
4.7 Managing risk in the community 
There are a large number of mechanisms that can be used to 'manage the risk' 
posed by people who have displayed hannful sexual behaviour. These 
mechanisms are nut restricted to people convicted for sexual offences. Some can 
only bite following an application to court. others are applied as an automatic 
consequence of the sentence and others may simply be applied administratively at 
the behest of professionals. 
2 Sec s25 Criminal Justice And Immigration Act 20m~ 
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4.7.1 Sexual offences prevention orders (SaPO) and foreign travel orders 
S 104 of the SOA 2003 grants power to a magistrates' court to make a SOPO in 
relation to a qualifying offender who has acted in such a way as to give reasonable 
cause to believe that it is necessary for such an order to be made. Those subject to 
notification requirements are qualifying offenders. 
S 114 of the SOA 2003 grants power to a magistrates' court to impose a foreign 
travel order in respect of a qualifying offender where his behaviour makes it 
necessary to make such an order for the purpose of protecting children generally 
or any child from serious sexual harm. Such an order prevents the offender from 
travelling to the countries specified, which may be all countries, outside the 
United Kingdom. 
New proposals were announced in October 2012 as part of the Antisocial 
Behaviour, Crime and Policing Bill to make it easier to restrict the activities of 
anyone who poses any risk of sexual harm to children and adults. 
4.7.2 Multi-agency public protection arrangements (MAPPA) 
S325 of the CJA 2003 requires statutory agencies in each area to establish 
arrangements for the purpose of assessing and managing the risks posed in their 
area by relevant sexual and violent offenders. These duties apply to the police, the 
probation service, local authorities and health services. Registered sex offenders 
fall under the MAPPA requirements. S327 A of the same Act, as inserted by 
s 140( 1 ) of the CllA 2008, requires the responsible authority for each area, in the 
course of discharging its functions under s325, to consider whether to disclose 
infom1atiol1 in its possession about the relevant previous convictions of any child 
sex offender managed by it and goes on to make detailed provision for 




4.7.3 Sex offender registration (notification requirements) 
Hargreaves and Francis (2013) summarise the use of what they term 'sex offender 
registration and notification (SORN)' , now common throughout the western world 
as a means of keeping track of recently released or sentenced sex offenders. The 
UK equivalent was largely adapted from the US system following an in-depth 
analysis of commissioned by the Home Office (Hebenton and Thomas, 1997). 
Unlike the arrangements in the US where registration usually involves publication 
of a sex offender's details, there is no public access to the register, which is 
designed to enable the police to locate those with a history of harmful sexual 
behaviour resulting in a caution or conviction (Janes, 2011). However, in the case 
of R (F (A Child) and another) l' Secretary of State for the Home Department 
[2010] 2 WLR 992, the F case, the Supreme Court accepted that the notification 
requirements carry a real risk of third party disclosure. The requirements mainly 
concern duties to notify the police of certain information at certain times. 
However, they are so complex that in R (on the application o/lF and Thompson) 
v. SSHD [2009] EWCA Civ 792, the "iF" case, Lord Justice Hooper considered 
that an ordinary person would require legal advice simply to understand their 
obligations (Hearn, 2009). 
The notification requirements in the UK were introduced by the SOA 1997 and 
have been subsequently amended to form part of the Violent and Sexual Offender 
register (ViSOR). The length of time that a person is required to notify for is 
purely determined by the offence and the disposal (see s82(2) SOA 2003; Nacro, 
2004). The requirements do not relate to any assessment of risk posed by an 
individual and there is no judicial discretion to disapply them (see R v Longworth 
[2006] 1 WLR 313). Those under 18 at the time of conviction are required to 
register for half the registration time that adults are required to register for. 
However, children are liable to notification for life if they are sentenced to 30 
months or more. 
The imposition of indefinite registration on children was debated in Parliament 
during the passage of the SOA 1997 and an amendment seeking to provide for a 
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review mechanism was resisted on the basis that "in convicting an under-16 of 
such an offence, the court will already have considered whether the child 
appreciated that the action was wrong" (Thomas, 2009, p.259; House of 
Commons, 1997, col. 238). Although since that time the concept of doli incapax 
has been abolished and strict liability sexual offences have been introduced that 
may apply to very young children, there is still no established review mechanism 
to enable most offenders to be removed from the register. However, lifelong 
liability to sex offender registration without any mechanism for review was 
declared unlawful by the Supreme Court the F case in April 2010 and a 
mechanism for review was introduced in August 2012 by the SOA 2003 
(Remedial) Order 2012. It allows for adults to apply to the police to be removed 
from the register after fifteen years following release from prison and for children 
to apply after eight years. While disclosure forms no part of the notification 
requirements, a scheme known as 'Sarah's Law' has been rolled out, with the aim 
of "giving parents, carers and guardians a more formal mechanism for requesting 
information about people that are involved in their family life, specifically if they 
are concerned that a person is a child sexual offender" (Home Office, 2008, p.2). 
Children with harmful sexual behaviour are subject to the scheme. The lawful 
authority for disclosure under the scheme is the MAPPA provisions described 
above. 
4.7.4 Schedule 1 or 'presenting a risk to children' 
The term 'schedule one offender' refers to schedule one of the CYPA 1933. The 
Act was intended to protect children from ·cruelty and exposure to moral and 
physical danger' (YJB, 20(6). The schedule is simpJy a list of offences, since 
updated by amending acts. These offences, mainly consisting of sexual and 
violent offences, are considered sufficiently serious to trigger a special status upon 
the offender where the victim is a child. 
Arguably, schedule one status has no statutory force since the Act makes no 
explicit reference to it nor docs it place any prohibitions on persons convicted of a 
listed offence. Schedule one status thus appears to be a matter of policy and 
practice. HowL'ver, subsequent legislation tnkes the schedule as 11 starting point. 
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For instance, schedule 4 of the Criminal Justice and Court Services Act 2000 is a 
comprehensive list of offences against a child that might prompt an order 
disqualifying the offender from working with children. The list specifically 
includes any offence contained within schedule one. The Disqualification from 
Caring for Children (England) Regulations 2002 provide that anyone convicted of 
any schedule 4 offence (which includes all schedule one offences) or indeed any 
offence involving bodily injury to a child is disqualified from being a private 
foster carer under s68 of the Children Act 1989. 
The lack of statutory guidance, any review mechanism, and confusion as to what 
offences attract schedule one status has caused some to conclude that it can lead to 
'unfair consequences' (Home Office, 2005b, p.2). This is particularly given that 
the status applies equally to adult and child offenders (Nacro, 2003a; Thomas, 
2005). 
Although the term schedule one offender has "passed into the everyday language 
of social workers and other child protection professionals" (Thomas, 2005), there 
is very little information as to how it is used and by whom. However, guidance 
suggests that schedule one status (if it exists at all) is for life. There is no 
mechanism for schedule one status to be reviewed, regardless of when it was 
imposed. 
The Government confirmed in 2009 that: 
"[ 0 In its own, schedule 1 represents no legal bar to working with children, 
nor does it carry any specific obligations to register with the police ... any 
subsequent action should be based upon the ongoing risk that the 
individual poses. We have no current plans to review schedule 1" (HM 
Government, 2009, paragraph 9.9). 
WorkitlR Together 20J() (Department of Children, Schools and Families, 2010), 
highlights that a conviction for a schedule 1 offence where the offender was a 





'An offender who has hanned a child might not continue to present a risk 
or harm towards that child or other children. Where a child or young 
person (aged under 18 years) offends against another child, a thorough and 
specialist assessment should be undertaken to establish the extent to which 
the young person who has offended continues to pose a risk of hann to 
other children and young people. They should be alert to the possibility 
that there may be little or no continuing risk of harm to other children and 
young people, but never losing sight of taking all possible actions to 
ensure that children are adequately protected from any future hann.' 
4.7.5 Disclosing information about sex offenders 
However, there is no prohibition on services from disclosing infonnation other 
than the common law right to privacy and the requirements under Article 8 ECHR. 
In addition the potential for disclosure outlined above, social services and/or 
police may decide that they need to make disclosures in relation to certain people 
to protect identified children. There is very little guidance for social workers 
about when and how to disclose infonnation. However, the ACPO has produced 
guidance (2010) which includes checklist with key questions for the police to ask 
when considering whether or not to make disclosure (see checklist 9 of the 2010 
guidance): 
• 	 Why should information be shared? 
• 	 How would sharim! information reduce the risk to the public? 
• 	 Is there another practical and less intrusive means of reducing risk to the 
public 
It What is the legal basis for sharing information in this particular case? 
• 	 Is there a possibility of increasing the risk of violence against an 
indi vidual( s)? 
• 	 Could the offender be driven underground? 
• 	 What would be the effect on the victims? 
• 	 What would be the effect on the offender's family? 
• 	 What would be the effect on the offender'S ability to lead a normal life? 
• 	 Exactly what information should be shared and with whom? 
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• 	Has the offender been consulted about the proposed information sharing as 
part of the risk management plan and asked their views? 
However, this guidance is not statutory and very little is known about the 
decisions by authorities to disclose information to third parties. 
4.7.6 Licence conditions and recall 
All children sentenced to detention are released initially under a set of conditions 
set by the Secretary of State that they must comply with or risk being returned to 
detention. For those sentenced to DTOs, these are called 'supervision notices' 
(s I 03 PCC(S)A 2000). For those serving all other sentences, they will be released 
on licence (s250(1) of the CJA 2003). 
Those on licence can be automatically recalled to prison by the Secretary of State 
for Justice if they breach the terms and conditions. The recall will be initiated by 
the YOT and the child or young person does not have to go to court before being 
returned to prison. This contrasts to the position of those on supervision who 
must be brought before a court before being recalled to custody. Once recalled to 
custody under licence, a young person can only be released by the Parole Board or 
the Secretary of State prior to the expiry of their sentence. 
Licence conditions can be standard or bespoke. Prison service instruction 
40/2012 outlines the types of conditions that offenders can expect to be subject to. 
Common conditions include restrictions in access to computers, telephones and 
requirements to notify the supervising officer of any developing intimate or 
personal relationships. 
4.8 The history of the legal regulation of sex: The development of the law on 
sexual ofIences affecting children as perpetrators 
The development of the law tells us something about the message society is 
attempting to portray about sexual activity at any given time. The current state of 
the law is therefore a snapshot of where we are now, just as the development of 







4.8.1 Resistance against legislating sexual behaviour 
There appears to have been concern throughout the nineteenth century that the 
penalties for sex with a ten or eleven year old girl were too harsh leading to a 
reduction in the penalties in 1841 and 1861 (Temkin, 2002). 
Weeks (1989, P .88) dtes one member of the Lords in speaking in 1884, 
presumably during the passage of 1885 Criminal Law Amendment Act as stating: 
'Very few of their Lordships ... had not, when young men, been guilty of 
immorality' and hoping that they would 'pause before passing a clause 
within the range of which their sons might come'. 
4.8.2 State regulation of sex 
According to Weeks (1989) it was not until the mid nineteenth century that there 
was a "highly uneven, but nevertheless very important formal assumption of 
responsibility by the state for many areas of sexual unorthodoxies' (1989, p. 83). 
Weeks places this in the context of reluctance by the state to intervene in the 
private, family sphere which continued alongside the regulation of sexual activity 
for many years and was evidenced by the fact that enforcement of transgressions 
concerning extramarital sex was 'sporadic' and 'uneven' (Weeks, 1989). Weeks 
cites the legislative attitude to prostitution as evidence of: 
'an underlying implicit acceptance of the double standard ... and a tacit 
assumption that the function of the machinery of the state, local and 
national, was to regulate the public sphere and not the private' (1989, 
p.83). 
The most comprehensive attempt to legislate sexual behaviour came with the 
Contagious Disease Acts in the 18605 which essentially required women 
prostitutes to be subject to a police registration scheme on the grounds of public 
health. The Acts, which Weeks describes as 'manifestly unfair' (1989) and which 
were the subject of profound criticism of double standards by feminists such as 
Josephine Butler. were '-{ukkly repealed. A further tranche of law reform 




movement which, by 1885, was able to 'tap' into a public "anxiety which found a 
symbolic focus in the 'twin evils' of enforced prostitution and the exploitation of 
minors." The subsequent Criminal Law Amendment Act 1885 raised the age of 
consent to 16 and introduced the offence of unlawful sexual intercourse with a girl 
under 16 as a misdemeanour with a defence of genuine belief as to age. S4 of the 
same Act provided that it was an offence to have intercourse with a child under 13. 
4.8.3 From sexual violence to consent 
The requirement of consent and a legal minimum age of consent in order for 
sexual activity to take place legally was a relatively late development in English 
law (Waites, 2005). The criminal law \vas primarily concerned with sexual 
violence, and only then outside of marriage: it was only in 1991 that rape was 
recognised within marriage (Temkin, 20(2). The word rape originates from the 
Latin verb rapere meaning 'to seize or take by force.' An element of 'force' was 
considered necessary for the offence of rape to be made out until the mid 
nineteenth century, when case law determined that rape could take place in the 
absence of force (R \' Camp/in (1845) I Cox CC 220). 
It was not until 1875 that the age of consent was confirmed as 13, although 
intercourse with a 12 year old was classed as a misdemeanour rather than a 
serious crime. The same Act allowed intercourse with a girl under 12 to be 
punished with penal servitude for life. In 1885, after much debate. the age of 
consent was raised to !6, creating the offence of unlawful sexual intercourse. 
Paradoxically, the age for marriage remained at 12 until 1929. The requirement 
of consent appears to haw first recognisably come into force by way of the 
Offences Against the Person Act 1861. 
According to Waites (2005) from the early nineteenth century boys under 14 were 
deemed incapable of penetrative intercourse. The result was that from the mid 
nineteenth centllry boy:. ova the age of 14 wcrl! dC<llt with indistinguishably from 
male adults, with consent being a 'gendered com:t;pt'. exclusively applied to 




4.8.4 The history of regulating sex by age restrictions 
Notwithstanding the relatively late development of the notion of consent as a 
prerequisite to lawful sexual intercourse, there is a longstanding tradition of 
restrictions on sex with a child below a certain age. For many years, the 
minimum age restriction related only to a female child. Waites (2005) attributes 
the development of these Jaws to the patriarchal context in which they were 
introduced where girls were the property of their father, with their virginity a 
valuable commodity. According to Waites, the first such law was the Statute of 
Westminster 1275 which prohibited that anyone 'ravish ... any Maiden within age'. 
Scholars have taken the age threshold at this time to be 12 as this was the age of 
marital capacity (Temkin. 2002). In 1285, intercourse with an under-age female 
became an offence punishable by death. A later law passed in 1576 set the age at 
which carnal knowledge was a felony as I () (Waites, 2005). 
By 1828, carnal knowledge of a girl under 10 was confirmed as an offence 
punishable by death and such knowledge of a girl under 12 but over 10 was an 
imprisonable offence. The 1861 Act appears to have introduced offences under 
the title of 'carnal knowledge' as opposed to 'rape' for those who had intercourse 
with girls under ten or between ten and twelve. 
To a certain extent then, any prohibition against sexual intercourse with children 
under a certain age prior to the mid nineteenth century would have been 
effectively 'strict liability' and given that the age of criminal responsibility was 
only raised from 7 to 8 in 1933 and from 8 to 10 in 1963, could have applied to 
child defendants of a very young age. 
The first explicit prohibition on the accused from asserting that the young victim 
consented as a defence appears in Clause 2 of the Criminal Law Amendment Act 
of 1880: 
"It shall be no defence to a charge or indictment for an indecent assault on 
a young person under the age of thirteen to prove that he or she consented 
to the act of indecency," 
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This provision mirrors the rationale behind strict liability rape of a child under 13 
under s5 SOA 2003 discussed and provides no scope for a different approach in 




Chapter 5: Findings from in.terviews with young people and professionals 
5.1 Overview 
As outlined in the methodology, the responses that emerged in the interviews with 
young people and professionals raised a number of discrete and interlinked issues. 
For ease of analysis, the responses here are presented in three discrete phases: 
• 	 Knowledge and expenences prior to contact with the criminal justice 
system 
• 	 Contact with the criminal justice system 
• 	 Leaving the criminal justice system 
52 Data sources and analysis 
The findings discussed in this chapter draw on an analysis of primary data from 
three sources, as outlined in the methodology chapter. 
Interviews were conducted with ten young people using a structured questionnaire 
with opportunities for in depth discussion and comment. Ten professionals with a 
particular expertise in work with children who commit sexual offences were also 
interviewed, but in this case were simply invited to outline their reflections on this 
issue. 
In addition, the chapter is informed by data elicited from delegates attending a 
session presenting the preliminary findings of this research at the National 
Organisation of the Treatment of Abusers (NOTA) in 2012. Delegates included a 
wide range of professionals including therapist:;, residential workers, social 
workers and YOT workers. Views were collected during the seminar style 
presentation on a flip chart. 
Analysis of the data identified a range of themes that clustered around a three 
stage chronological progres",ion from the young people's perspective: knowledge 
D 
and experiences prior to contact with the criminal justice system, contact with the 
criminal justice system and leaving the criminal justice system. As acknowledged 
in the methodology chapter, there is a sense in which this classificatory 
framework imposes artificial boundaries on a process that is experienced rather 
less neatly by the young people concerned. Many of the themes recur at different 
points in the progression. Nonetheless, it is considered that the stages provide a 
useful framework for considering the findings in a structured manner. 
5.2.1 Young people and the placement 
All young people were placed in a specialist residential unit for young people with 
harmful sexual behaviour with the exception of one who had recently left the unit 
and was living in the community. The residential unit was an open unit. The unit 
allowed for varying levels of independence throughout the site. All young people 
living in the unit were still in receipt of therapeutic services from a specialist 
therapeutic provider. 
All young people had committed sexual offences. All of them had received a 
criminal justice disposal in the form of a sentence of detention or a community 
sentence. The offences ranged from sexual assault, sexual touching to rape. All 
of the offences .were serious sexual offences. All ten of the young people were 
sentenced in the crown court. One child had been tried in the youth court but 
sentenced in the crown court due to the gravity of the offence and the possibility 
for harsher sentencing in the crown court. 
Within the sample a number of the sentences outlined at Chapter 4.6 were 
represented, demonstrating the variabJe use of sentencing for this group who 
appeared to present with similar levels of risk and complexity. Of the ten young 
people, three had been given community sentences in the form of supervision 
orders and seven had been sentenced to detention; of those only two had received 
ordinary determinate sentences. three had extended sentences for public protection 
and two had been sentencetl to indeterminate sentences (although one of these had 




than commensurate' extended sentence). All of the young people who had been 
to custody had been released from custody to the placement. 
All young people interviewed had been subject to the sex offenders' register - six 
of them for life. 
The age of the young people at the time of the interview ranged between 15 and 
20, with an average (mean) age of 17 years and three months and a median age of 
17 years and six months. The average age that each child committed the offences 
was 12 years and nine months with a median of 13 years: the children had been 
aged between 11 and 14 at the time of their offences, with one aged 11, one aged 
12, seven aged 13 and one aged 14. Nine of the young people had offended as 
children against other children. One had (unusually) offended as a child against 
an adult. 
All the young people were male. Nine out of ten of the young people described 
themselves as "white English" and one boy described himself as being of "mixed" 
background. Nine out of ten young people interviewed described themselves as 
having communication difficulties or mental health problems. This was verified 
by care staff. 





Figure 5: The young people 
Age at 




Peter 13 for public 
protection 
Extended sentence 











Detention and Patrick 13 
--
Training order 








6 year minimum term with a 6 year 
extension period. 
Subject to indefinite notification 
requirements. 
5 year minimum term with a 5 year 
extension period. 
Subject to indefinite notification 
requirements. 
2 year minimum term. 
Subject to indefinite notification 
requirements. 
2 year minimum term.3 
Subject to indefinite notification 
requirements. 
3 year minimum term with a 5 year 
extension period.4 
Subject to indefinite notification 
requirements. 
Sexual Offences Prevention Order 
and 18 months' detention. 
Registration period unclear. 
12 months 
5 years of notification requirements. 
2 years 
5 years of notification requirements. 
3 year supervision order and 2~ year 
notification requirement 
3 years 
5 years of notification requirements. 
The placement is a highly specialised therapeutic setting where each young person 
has intense supervision, support and therapy as part of an individualised package. 
The cost of this provision is significant and generally met by local authority 
children's services departments. It \vas therefore not surprising that the offences 
were invariably serious offences by chi.ldren committed at a young age. This is 
1 Rounded up to the nearest year; this sentence had been subsequently varied on appeal 
4 Charlie originally received II three year supcrvh.ion order which wa:; substituted by the extended 





because decisions to fund such packages generally only take place where 
professionals in the youth justice system cannot recommend a home based or less 
specialised, and therefore cheaper package. 
The benefits of selecting from this sample were that the young people were 
appropriately supported through the research process and that the sample allowed 
for in-depth study and analysis of the experiences faced by children over a long 
period of time as most young people had served a lengthy custodial sentence and 
been released to this provision, although some were completing their community 
sentences while at the placement. 
It was also felt that young people whose behaviour was at the more serious end of 
the spectrum of harmful sexual behaviour would enable a greater level of analysis 
of the problems faced by this group. 
5.2.2 Professionals 

The professionals interviewed represented a range of disciplines and experiences. 

As outlined in the methodology, the professionals were selected for their 
experience of working with this group of young people. 
Figure 6 sets out the range of the ten professionals interviewed and a summary of 






























Nature and extent of experience of working with young people 
with harmful sexual behaviour 
Involved with YOT for 11 years managing higher end cases 
within the criminal justice system. 
Worked with young offenders for the past 12 years both in the 
community and In a custodial setting, providing support to 
young people in dealing with issues arising out of the offence. 
Worked for several decades with juveniles in the criminal justice 
system within the probation service before joining the Parole 
Board. 
Experienced professional working over several years on issues 
concerning harmful sexual behaviour as a policy lead for a 
charity concerned with child protection with direct operational 
experience working in multi-agency child protection teams. 
Worked for the past 16 years in child and adolescent forensic 
psychiatry, the last II of which has been working with children 
in the criminal justice system as a Consultant Psychiatrist. 
Worked with children and young people with harmful sexual 
behaviour throughout consultant career, having started as child 
psychiatrist and then trained in youth risk. Involved in working 
with young people and families in assessment and treatment, and 
also has experience of working with young people through 
setting ~ services. 
A consultant clinical psychologist with twelve years of direct 
clinical work with young offenders and young sexual 
offenders and the preparation of expert reports for those groups 
for the Parol~ B(~ard and for Courts at sentencing. 
Two decades of experience as a qualified professional working 
in a wide range forensic settings, including a Youth Offending 
Service and local authority secure children's units. Specialises in 
risk assessment and treatment planning for sexual offenders and 
has developed particular expertise in working with children and 
young people. 
'38. years working in childcare, 30 of which have been in the 
juvenile justice system managing secure accommodation 
facilities in London and the north of England. Initial years were 
mainly with juvenile offenders on remand to a secure children's 
home, but was involved in setting up and running a residential 
unit where there was daily contact with young people with 
harmful sexual bchl.tviour. 
WOl'kifig-as--;-Taw-yer-ftH-"the-pas't- thirteen years with direct 
contact with young people either through representing children 
in parole or briefly in the context of youth court work. Also has 




advice work in relation to children with hannful sexual 
behaviour issues. 
5.3 Knowledge and experiences prior to contact with the criminaljustice system 
5.3.1 Previous sanctions for sexual behaviour 
It is commonly assumed that serious sexual offending may have pre-cursors: that 
the young people will have engaged in sexually harmful behaviours prior to the 
conviction for the index offence that led to therapeutic intervention. This is an 
important issue since it throws light on the extent to which it might have been 
possible to identify young people as posing a risk of inflicting sexual harm and 
whether there were missed opportunities for early intervention that may have 
prevented later offending. In particular, the risk assessment tool, ERASOR, 
described at Chapter 2.2.4.2 takes into account failures to respond to previous 
sanctions for harmful sexual behaviour. The assumption is that risk is higher 
where a young person has failed to modify his or her behaviour following a 
sanction. 
Young people were asked whether they had been 'in trouble' about their sexual 
behaviour before they were charged with a sexual offence. The question was 
framed in this broad way to allow young people's reports of sanctions in response 
to harmful sexual behaviour by any person: including police, family, teachers or 
children's services. 
Reviews of the young people's papers suggested that in most cases there had been 
displays of harmful sexual behaviour prior to the index offence. This accords 
with the literature as to the presence of displays of sexual behaviour in the 
majority of cases where children go on to offend (see for instance, Manocha and 
Mezey, 1998; Hackett, 20(4). 
It was therefore surprising that seven out of ten denied being 'in trouble' prior to 




had been in trouble prior to the index offence revealed that being in trouble was 
considered synonymous with contact by the police. 
It may be that the young people's recollections were correct and that sanctions 
were rarely administered for sexualised behaviour and only then mainly by the 
police. Alternatively, it may be that children had contact with the system, but the 
contact they had did not appear to them to be a sanction. It appears that interaction 
with the police appeared to leave a stronger impression on the young person than 
contact with other agencies such as the YOT or social services. 
William indicated that he had been in trouble about his sexual behaviour prior to 
his charge on several occasions. On these occasions, he recalled being dealt with 
by a range of professionals including a police officer, social workers and YOT 
workers. He was unclear about the nature of the contact with social workers and 
the police but was clear that he had been bail for a sexual offence at the time he 
committed the index offence. As far as William could recall, he was simply being 
investigated and therefore there was no discussion about his sexual behaviour. He 
certainly could not recall feeling as though he was 'in trouble' with anyone other 
than the police and he could not recall discussing his behaviour with anyone. 
William subsequently received an indeterminate sentence for his index offence. 
Thomas was also able to recall an occasion where he had prior contact with police 
and social workers. He remembered that they took him to the police station and 
that he was reprimanded but was unable to provide any further information. 
Thomas subsequently received a three year community sentence for the index 
offence. 
Only one young person. Sam, reported being 'told off' by teachers for a 
playground kiss in addition to receiving police intervention for an earlier incident: 
"police arrested me when I was 12 and said I touched my cousin up but 
that they had no evidcnce- no one in my family Of social services talked 
to me about it. The only other thing was that I got told off by my teacher 
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when I was 13 or 14 for kissing my girlfriend on the cheek in the 
playground - they said don't and I said it's my girlfriend and that was it". 
Sam subsequently received an indetenninate sentence for his index offence. 
The three young people who described contact with the police went on to commit 
offences that attracted indeterminate sentences in two cases and the longest 
possible community sentence in the other. This might be thought to indicate that 
criminal justice sanctions did not have the desired preventive or deterrent effect. 
5.3.2 The potential for work on harmful sexual behaviour pre-charge 
It is also commonly thought that a young person who has successfully completed 
interventions in the form of therapeutic work for harmful sexual behaviour is less 
likely to reoffend. This is also a factor used in the ERASOR tool as an indicator 
that risk has reduced. 
In only three cases did young people disclose episodes of hannful sexual 
behaviour that might have offered a prospect of engaging in previous therapeutic 
work. However, as already indicated, this does not ret1ect the case notes or the 
literature on the prevalence of episodes of harmful sexual behaviour prior to the 
commission of a serious sexual offence. 
Young people were asked whether or not they did any 'work' about their sexual 
behaviour before they were charged. This question was based on the assumption 
that the children in this sample who all committed serious sexual offences were 
likely to have displayed some harmful sexual behaviour prior to their offence and 
possibly before reaching the age of criminal responsibility and that they may have 
been offered some early intervention with the aim of diverting the young person 
from the risk of offending. 
All young people said that they had not done any work on their offending before 
they were charged and there was nothing in the case notes to suggest this was not 
the casco Therefore, young people \vere asked \I.'hether they thought work might 
have helped them. 
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The kind of 'work' that might have been beneficial was not prescribed in the 
question. However, it became clear that young people drew on their experience of 
undertaking work post sentence in answering this question. 
Four young people were simply unable say whether they felt work might have 
helped before being charged (i.e. declined to answer the question). It is unclear 
whether this was because they were unsure or simply felt unable to deal with the 
hypothetical nature of the question. 
Thomas said he was 'not sure' whether work would have helped. This response 
was based on a combination of his positive recent experience of residential 
therapy set against his young age at the point where pre-charge intervention would 
have been offered: 
"Being here li.e. in residential treatment] has helped. The work helps a lot 
- some of it helps some of it doesn't. When I was 13, I was probably too 
young to have bothered". 
One young person, Charlie, felt confident that it would not have helped as he was 
too young at the time. 
The remaining four young people felt work on their behaviour at this early stage 
would have helped them. The reasons for this view were quite diverse. Young 
people's comments during interview, combined with responses from some of the 
professional sample, raised three important issues. 
First, direct early therapeutic work with young people displaying harmful sexual 
behaviour may have assisted in preventing the index offence. This emerged from 
contributions by two professionals spontaneously raising the importance of 
preventative work, providing examples of successful intervention projects. These 
views were broadly supported by comments from two of the four young people 
who felt work might have helped, although in both cases the young person 
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appeared to reflect on the benefits of early work following the offence but prior to 
the completion of the criminal justice process which raised some interesting issues 
around the possibility of diversion rather than prevention. The possibility of 
intervention to prevent offending is explored below under the sub-heading 
'preventative work' below. 
Second, where young people had been victims of sexual abuse, work to address 
that experience may have prevented further offending or at least assisted the 
young person to better understand their dual status as both a victim and an 
offender. This issue was raised by one young person who had been sexually 
abused by a relative as a young child over a long period of time and prior to 
committing a serious sexual offence himself. This is explored below under the 
sub-heading 'victim turned offender issues'. 
Third, in responding to this question and others, several young people highlighted 
that they would have benefitted from morc information about sex and healthy 
relationships. It became apparent that at least two young people felt that 
information over and above what they learned in sex education would have been 
helpful. While young people did not explicitly raise this point, it was clear from 
responses to other questions that their understanding of the kind of infonnation 
that they might have been provided with was informed by thc sex education 
elements of their therapeutic interventions. This issue is explored further below 
under sub-heading 'sex education'. 
533 Preventative work 
The YOT caseworker raised the issue of early preventative intervention: 
"For those cases which an:: identified earlier. our Youth Justice. Liaison 
and Diversion tt:ams are engaged to do prevention work with family 
memhers and get things in place to support and intervene. This is 






The Youth Justice Liaison and Diversion team referred to by the YOT caseworker 
operates a scheme designed to facilitate help for children and young people with 
mental health and developmental problems, speech and communication 
difficulties, learning disabilities and other similar vulnerabilities as soon as they 
enter the youth justice system. The scheme has a specific focus on working with 
young people in the early stages of the youth justice system and aims to ensure 
that resources are not solely concentrated on children under a statutory order 
(Haines et al, 2012). 
The potential value of preventative work was also highlighted by adolescent 
forensic psychiatrist 2: 
"I worked with a family therapist and YOT workers and we set up a family 
therapy session, which included casc:-; where both perpetrator and victim 
were within the family. It was really quite difficult to begin with, but it 
really gave you a handle on the experiences of the family. I was able to 
see the process that the families have to go through of demonstrating love 
for the child but also what was and was not unacceptable. There is some 
evidence to :-;how that this sort of family \vork i:.; helpful. Those young 
people were not engaged at that stage in the criminal justice system:' 
These positive experiences by professionals clearly warrant further exploration. 
Comments by young people as to the benefit of therapeutic interventions during or 
after their sentence suggested that they valued this work. 
While some of the value placed on this work by young people may have related to 
the functional benefit of getting them (lut of prison in some instances \vhere this 
was a consideration. it should be remembered that all young people had continued 
to engage in therapy at the open placement where the interviews took place. 
In addition, Sam's comment that he "wouldn't have been able to keep it inside if! 
was seeing somconc every week" suggests that early intervention may be ublc to 












prevent further offending behaviour. Max's openness to the prospect of diversion 
and 'doing the work quicker' would also appear to support the notion that 
preventive interventions might be a positive way forward. 
Both concrete examples from professionals of the positive benefits of preventative 
intervention arose from work carried out by the YOT, which is itself part of the 
criminal justice system and may run the risk of the negative associations that 
attach to be involved with the criminal justice system (McAra and McYie, 2(07). 
5.3.4 Victim turned offender issues 
The literature suggests a close con'clation between victimisation and offending 
(Smith, 20(4). The relationship betwecn serious youth crime and previous 
experiences of victimisation has also been demonstrated (Boswell, 1995). Some 
discourses in relation to sexually harmful behaviour similarly emphasise a cycle 
of abuse (see for instance O'Callaghan and Print 1994, as cited in Erooga and 
Mason, 20(6). 
William had been the victim of sexual abuse by a dose relative who had received 
a criminal conviction and a prison sentence for their behaviour. The abuse had 
been prolonged and William had been taken into care as a consequence. He had 
also been subjected to physical abuse. William felt that early \vork \vould have 
helped him to cope with the impact of on him of abuse he suffered, commenting 
that "it would have been good to go through what happened with {the person who 
abused me]" . 
WjJjiam raised further concerns about the diffen.::nces in the treatment that his 
victim had received in respect of the offences he had committed and the way he 
has been treated as a victim of the offences committed against him: 
"My victim knows <1.11 about me even which prisons I was in when but' 
was the victim of abuse ... and I don't know anything about fmy abuserl. 
I would like to know \vhat Imy abuser! is like. what !my abuser is doing} 
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is doing. I don't know sweet FA about [that person]. What happens if I 
see [my abuser]?" 
It was particularly poignant that the issue of William's dual status arose later in 
the interview when he was asked whether he understood the charge at the time. 
He confirmed that he did, commenting: 
"I knew sort of - it was forcing yourself. Police told me - they were 
telling me what it was like forcing someone to have sex when they don't 
want to do it. It all seemed like mad stuff. It was the first time I ever 
talked about what rape is even though it had been done to me in the past". 
William then discussed how the first time he had actually made the connection 
between being raped himself and committing the rape was when he was alone in 
the police cells. 
This raised an important issue about children who turn from being victims of 
sexual abuse to perpetrators and whether or not intervention might break what is 
sometimes referred to as cycles of abuse. 
The child protection specialist provided some useful insights to this issue, noting 
that: 
"in discussing cases with senior officials regarding all the classic 
background to child sexual offenders. they will usually accept these points 
but end by saying 'but they still did it'. It is hard to get people to see 
treatment and diversion as a useful intervention." 
The child protection specialist described \vorking on: 
'a dual status case where a child \va",> believed to have been groomed into 
committing a sexual act, but t.here was nevertheless an umviUingncss to 
see the child as victim first and f<Jremnst. There were strong professional 
disagreements about the handling of the case. In the end the child went 





out. Nonetheless she had been arrested and I heard was in pieces over it ­
highly distressed. It will take her a long time to get back on track. Her 
family was struggling to find ways to bring her back into the 
family because the act was made towards another family member. 
However she was about 12 at the time, and I believe had little 
understanding of its significance. With support and social work 
intervention, it was possible to understand what happened and help her and 
her family move on." 
The clinical psychologist, while discussing the issue of sentencing, also raised the 
extent to which the Courts struggle to modify their approach in such dual status 
cases, even when risk is low: 
"Sentencing is very erratic. There are some cases I can think of where a 
detailed expert report sets out how the abuse is linked to the young 
person's own abuse etc.; and that there is a low risk of reoffending 
sexually; but then they still get sentenced to 6 years." 
The link between those that suffer from sexual exploitation and those that go on to 
sexually exploit others was also noted by the child protection specialist as an 
important issue for the police. especially in light of recent high profile cases: 
"The issue of children who are themselves sexually exploited has been 
highlighted in Derbyshire, Oxford, and Rochdale and there is pressure on 
police to prevent these kinds of situations escalating. I think this is leading 
to a culture shift where they are slowly beginning to see vulnerable, 
challenging children as not just trouble makers - acting out, \\lith antisocial 
behaviour and involved in crime, but as being victims that will need to talk 
in court. Police are capable of change." 
These findings suggest that there muy be a great deal more work to be done by 
professionals at an early stage where victims of sexual abuse are identified and 
that this in turn may prevent or at least make offending by the ~lbused at a later 
stage less likely. For instance, the barrister comnlt'nted: 
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"In my direct experience of [working with] children who have abused, I 
have found they have often been victims of abuse themselves. . .. [but] 
often [that] abuse comes alongside other social issues such as poverty, 
unemployment and other difficulties families may face, such as violence 
or ... an undiagnosed mental health issue [and these] accompanying 
situations ... may prevent the family from being able to stop abuse or 
ensure that child receives safeguarding." 
One key benefit of preventative work is that the public stigma that attaches to 
being a perpetrator of abuse, regardless of the age or reasons for it, does not apply. 
In addition, dual status cases highlight the arbitrary nature of criminal justice 
responses, which do not always respond effectively or directly to prevent potential 
harm. 
5.3.5 Sexual and legal knowledge at point of offence 
The whole notion of an age of criminal responsibility, the need for most criminal 
acts to have a mental, as well as a physical, element and the availability of 
defences relating to mental impairment in certain situations illustrates that the 
criminal law is ultimately designed to deal with behaviour that is blameworthy. 
Even strict liability offences can only be committed by those above the age of 
criminal responsibility. 
Culpability in turn presupposes competence and a b<bic kvel of practkal and 
moral knowledge. However, the responses from young people suggested that 
most young people did not fully appreciate the import of their behaviour at time of 
offence. Feedback from the professionals ::It the seminar to the question ",','hat are 
young peoples' understandings of what i!:> against the law when offences are 
committed and on charge?' anticipated young people's difnculties: 
"Misunderstanding sodal cucs~ Gaps in knowledge - especially new 
offences "- everyone doing <them); Lack of overt coercion; TWOCs 
foffences of taking without consent] and burglaries are okay - but sexual 
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offences, less so; Legal consequences deficit; Normalisation of sexual 
abuse." 
The young people were asked whether they knew they were breaking the law at 
the time of the offence. They were also asked whether they understood why the 
sexual act was against the law at the point when they committed their offence. 
The rationale behind these questions was to flush out young people's legal 
knowledge and how or whether they were able to apply it to their own lives and 
actions at the point of the offence. 
It was clear from the answers provided that young people's knowledge of both sex 
and the law was hazy at the point where the offence was committed. 
Although all young people had admitted the offence by the point of interview and 
all of them appeared to take responsibility for their behaviour, only Harry said that 
he felt sure he knew he was breaking the la\v when he committed the sexual act 
offence. Even then Harry qualified his response, adding "I can't remember \vhat I 
was thinking at the time. I was 14 years old. I have blocked it out", Sam was 
uncertain, responding "half and half - didn't have much of an understanding but I 
knew a bit that it was wrong but didn't really understand what was legal and what 
wasn't" . 
The remaining eight were dear that they did not know they were breaking the law 
at the time of the actual offence. For instance, Peter, described the index offence 
in a matter of fact way, responding to the question of whether he knew he was 
breaking the law at the time, '"not really - I asked them and one said yes and so I 
thought that was what you were supposed tn do." Charlie also stated that he was 
not aware of the illegality of his actions at tht' time. stating "1 thought it was okay." 
Daniel, Patrick and Oliver simply did not see thei.r behaviour as anything other 
than 'fun', part of a 'game' or as being 'that serious", Max simply saw his 
behaviour as normal behaviour that he witnessed amongst this group of friends. 




anything - I was just angry and I didn't care." Thomas also gave the impression 
that at the time he acted without thinking about the law, stating "1 did it and then 
about two hours later I forgot about it. I wasn't then arrested for two to three 
months later - I didn't know why at the time". 
However, when asked to recall their legal knowledge and whether they 
understood why the offences that they committed were against he law at the time, 
some of the responses were different. Four young people said they understood 
why the sexual act they committed was against the law at the time. Six young 
people said they did not understand why the sexual act they committed was 
against the law at the point in time where they offended. 
Of the six who said they did not understand why the offence they committed was 
against the law at the time. responses ranged from complete ignorance of the 
language ("I had never heard of rape before") to confusion between the difference 
between legal terms and the young person's own behaviour. For instance, some 
young people knew that 'rape' was against the law but did not know that what 
they had done was rape. Some did not actually know what rape was. 
Of the four young people who claimed they knew why the offence they were later 
convicted of was against law at the time, only one was confident that at the time 
of the offence he would have been able to link his own actions to the illegal act 
and that, at the time, he understood why that act was wrong. That is to say the 
other three were aware that the sexual offence was illegal but not aware that their 
own actions amounted to the sexual offence, until this was explained to them. For 
instance, Peter said he "knew that rape was wrong. even though I didn't know 
why". Similarly, Oliver claimed he kney\' why rape was wrong but he "just didn't 
see what I did as serious as doing rape". 
Some answers suggested that young. people's views and understanding of sex and 
the lav.; were heavily influenced by what levds of sexual activity appeared nonnaI 
behaviour within their pet::.r groups. The issue of the normalisation of sex is 
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discussed below. Other answers suggested that the legality of sexual activity was 
simply not on young people's radar. Many did not understand legal terms 
associated with sexual offences. Even where young people had some legal 
knowledge they struggled to link legal terms to their own activities, simply not 
seeing their activities as 'serious enough' to break the law. 
5.3.6 Limited understanding of sex 
The age at which children are expected to have sufficient knowledge about sex is 
an area of controversy, as illustrated by debates on when and whether sex 
education should be available to children and concerns about the over or early 
sexualisation of children (papadopoulos, 2010; Archard. 20(0). 
Although the young people were not explicitly asked about their knowledge of sex 
at the point that they committed the offence, several young people offered 
comments about their lack of sexual knowledge. In some instances, there was a 
sense that the level of understanding about sexual behaviour was so minimal that 
at the time of the offences, the children simply did not understand the gravity of 
what they were doing. 
For instance, Daniel stated that at the point of the offence "I just thought it was 
fun - didn't know what I was doing". Peter confirmed that when he did the 
offence he did not know what he was doing: 
"I asked them and one said yes and so I thought that was what you were 
supposed to do." 
Charlie talked abollt his general ignomnce of sex: 
"I just didn't really know about sex. I had had sex with someone else - a 
girl the same age as me. We were going out and she agreed to it. They 
didn't do anything about that although they spoke to her mum. She had 
asked me for sex. That's what gave me the idea to do it." 
All of the young people in this study committed their offences between the ages of 




volunteered the limits of their sexual knowledge and it is highly likely that the 
others had very limited knowledge and understanding of sexual behaviour. 
5.3.7 Sexual activity as normalised behaviour 
Young people's knowledge of sexual behaviour needs to be considered in the 
context of the extent to which they are likely to be aware of sex from their 
personal and social environments. The literature around early sexualisation is 
predicated on the assumption that the exposure of children to sexualised imagery 
is both increasing and harmful (Bailey, 2011). 
Young people were not specifically asked about early exposure to sexual activity 
or Imagery. However, this was brought up by several respondents. Other 
questions raised similar responses and it appeared that the normalisation of sex 
was an important factor for the group. 
Max implied that everyone else was doing it and so it seemed natural for him to 
do the same. When asked whether when he did the offence he knew he was 
breaking the law, he replied no, adding: 
"} was in a gang and all the lads who I was with were having sex with 
other people. So I thought I would have a try. Most of the gang were my 
age and they were mainly having it with girls". 
Charlie explained that sex was normal amongst his friends: "Most of my friends 
were having sex aged 10 and 11. Out of my dose friends, around 9 out of 13 had 
sex at that age." He also described early exposure to porn and the impression it 
made on him: 
"The porn I saw had a lot of violence and I thought it was real. I thought 
, people were supposed to get upset when they had sex. But I didn't learnI 
­I 
that wasn't true until I got locked up. I did it with Lucy Faithfull when I 
was in foster care. Groups of boys \vould be watching porn. The girls 
would join in and then we \vould all sort of act it out. We didn't have,I 
proper sex all together - the time I did it with a girl - she ~l.greed and I 
i.'.'f..'.·,. wasIl't violent but maybe that was becC8use I was too scared. I didn't use ~i, 
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contraception. I think if I had got more confident then I would have 
probably started to act it out more. I was about 8 or 9 years old. She was 
my girlfriend - but then she moved away." 
It was clear from these responses that the sexualised behaviour and imagery the 
children had been exposed to made a strong impression on them. Although some 
of the behaviour described by the young people here and their index offences 
were clearly harmful, the forensic psychologist warned about the dangers of 
labelling all sexual behaviour as deviant because of the offence history: 
"Sometimes an incident happens and people say it is offence paralleling; 
they make it deviant. I think that this is making assumptions when there 
may be alternative explanations for it, such as just being a teenager. I 
think that people expect things from young people who have offended that 
they do not expect from anyone else." 
5-'.8 Understanding legal terms 
The literature on the sexualisation of young people tends to focus on the moral ills 
and the potential harm to children of this development rather than the extent to 
which a hyper sexual culture may lure children themselves into committing 
criminal offences. This is probably because most people are primarily concerned 
about adults abusing children. However, as indicated in the legal framework, the 
drive towards widening the legal net in order to deal with the historically low 
conviction rate inevitably means that a great deal of sexual behaviour between 
children has become technically unlawful, leaving it to the discretion of the 
prosecutor as to whether or not the child should feel the full force of the criminal 
law. It therefore seems that as well as protecting children from the risks posed to 
them as victims of unlawful sexual activity, if they are to avoid becoming 
perpetrators, it is essential that they understand precisely what the law says. 
The young people in this study suggested that the legal terms that attached to their 




knowledge of law and sex was too limited for them to link their own activity to 
the legal terms for the offences they committed. 
Thomas stated that he "never thought about it, never watched the news" implying 
that was how he would have known what was and was not allowed. 
When asked whether at the time he understood why the sexual act was against the 
law, Max indicated that he did not, commenting: "1 had never heard of rape 
before". This echoed William's response to another question where he confirmed 
that he did not know what rape was until he was being charged with it at the 
police station - even though he had himself been the victim of rape. 
Peter said he had some kno'vvledge of word 'rape' at the time of the offence, 
although he would not have been able to explain why rape was wrong at that time: 
"1 knew that rape was wrong, even though I didn't know why". He also 
explained that at point when he committed the offence he didn't know that what 
he did was rape. 
The responses indicated that even where legal terms were known to young people, 
they were unable to link them to their own actions. 
Young people's inability to link legal tenns to their behaviour was mirrored in 
some instances by their inability to understand the seriousness of their sexual 
behaviour. Oliver maintained that when he did the offences he did not know that 
he was breaking the law. He stated that he did not think that it was 'that 
serious' .... He clarified that at the time he committed the offences he did 
understand that rape was against the law. Ho\\'C'ver. he added that he did not 
understand that \vhat he was doing \VUS rape, He SUited that he "just didn't see 
what I did as serious as doing rapt~". When asked whether he now feels that he 
understands why rape is against the law he wus emphatic that he did and stated 
that this was "because it is wrong am! hurtful". 
Charlie indicated that he did not understand why the sexual act was against the 
law at the time of the offence: "I just thought it was okay. She didn't seem upset 
- not bothered. It went on over a few months and I think she thought it was a 
game." 
The failure by many of the young people to understand that their behaviour was 
illegal was also reflected in their lack of understanding as to the seriousness with 
which such activities are regarded. 
5.3.9 The role of instinct 
As indicated above, most young people in the sample were far from clear as to the 
illegality of their behaviour. However, knowledge of the law may not, in itself, 
have prevented the activities in question since behaviour by children of that age is 
not determined purely by rational thought processes. 
One young person, William, acknowledged that he was acting instinctively 
without thought or care. When asked whether he understood that he was breaking 
the law at the time he committed the offence William commented that he didn't 
because he "didn't think about anything - I was just angry and I didn't care". 
This acknowledgement of the impulsive Of instinctive response by young people 
was illuminated by Adolescent forensic psychiatrist 1: 
''I'm also of the opinion that "instincts" drive behaviour but "instinct" is 
not a consideration in court. Nonetheless, children act instinctively. They 
act automatically and without much thought and the sanctions society 
places on children prompt further intuitive action. The fact a child "knows 
that his/her actions are \vrong" dO-:8 not necessarily mean they meant to do 
what they did but in my opinion courts do not extend considerations of 
guilt beyond that of' the cognitive ~md instinct is of course not cognitive. 
Instead. I think courts place undue emphasis to the fact that doctors can 




This observation raises concerns about the validity of presumptions about 
children's behaviour made by the criminal justice system. 
5.3.10 Sex education 
Children's limited understanding of sex and the law, combined with their 
tendency to act without thought in the absence of adult guidance, would indicate 
the potential importance of reliable information and guidance to help young 
people to understand their environment, physical changes and to make more 
informed decisions. 
Young people were not specifically asked about sex education. However, the two 
young people that mentioned sex education raised two separate issues. The first, 
Charlie, suggested that it was only through sex education that he knew how to 
commit the offence. The other young person, Sam, indicated that sex education at 
school was insufficient. 
Charlie explained the process by which he came to engage in the index offence as 
resulting form a combination of exposure to porn and sex education: 
"We used to mess about. It mainly started when we were in Year 5, 
around aged 9. That's when we did sex education which showed \\'hat sex 
really was - that's when we tirst knew how to do it. So I guess we started 
having sex about aged 10. We didn't know much. There is this 
programme on TV called Generation Sex that is ()n at amund 11 pm. 1 had 
i, a TV in my room. There is another one caned How to Do It. I also started 
L 
nicking DVDs from dad on porn. I just v,Tote Simpsons on the side of it. I 
think I was about 9 then. Most of my friends were looking at porn ­
looking at it on phone. The porn W.1S the thing that gave me the most 
information about sex. I think thb is a bit I!arly. I read in the papers about 
13 year olds being pregnant. In my sister's class, around four !3 year olds 
are pregnant - hut \\/1,: ncrer lhoug:ht ~lh()ut that part l}f it reaUy". 
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Charlie's observations imply that the biological nature of his sex education in 
combination with his exposure to porn provided him with the necessary 
knowledge of the mechanics of sex to offend. The negative consequences in 
Charlie's case need to be considered in the context of the limited nature of the 
education provided. As Charlie makes clear, his sex education was purely about 
the mechanics. He did not learn about the law, relationships or what is not normal 
or acceptable. 
The limits of school sex education were also outlined by Sam who commented 
that he "learnt a bit at school - but not much". The potential contribution that sex 
education could make was underlined by H~trry in his description of what he had 
learned in his therapeutic intervention where he described, as did other young 
people, a good understanding of the legal issues around sex, describing that was 
"where G-map came in handy. The sexual age is 16. Because any younger than 
that, you have not really grown up and you can't know what you are doing 
properly" . 
This raised questions about the extent to which sex education is coupled with 
understanding what is and is not lawful and the potential for sex education in 
schools to borrow from the content of therapeutic interventions designed for 
young people with harmful sexual behaviour in terrns of educating children about 
relationships, sex and the law. 
The youth justice worker also raised the issue of poor education in the context of 
poor parenting skills as a particular issue for t:hildren with harmful sexual 
behaviour: 
"It seems to be a class issue. I wonder whether it is a special problem with 
]O'INer economic group families since authorities appear to be mme 
involved with them: and also somdim('s parenting issues are often an issue. 
Alongside that is the less parenting ski.Hs: they are distracte..d by their own 




dependency - all of these things affect the awareness, understanding and 
knowledge of everyday matters that affects their ability to care for the 
children ." 
This observation suggests that the need for statutory sex education to be revised to 
cover a greater spectrum of related issues is especially important as some children 
will not be able to rely on parents to fill the gaps. 
5.3.11 The role and message oUhe law 
Young people's limited understandings of their own behaviour and the legal 
implications of it appeared relevant to the role of the law in moderating and 
preventing harmful sexual behaviour. In order to ascertain young people's views 
about the role of law on reHection, young people were asked whether they now 
understood why their own offence was against the law. In order to test whether 
they felt the law was fair, they were asked about the fairness of it being illegal for 
two 12 year olds to have sex, even if the both 'agree'. 
Young people were asked if they understood why their offence was illegal at the 
point of the interview. All young people said that they understood why the sexual 
act was against the law at the point of the interview for this research. 
Max said "because it is hurting somc(mc and will wreck someone's life - while 
they are growing up and in the future because they might remember stufl about it." 
Oliver said he now feels that he understands why rape is against the law and 
stated that this was "because it is wrong and hurtful". 
Sam stated that he now felt that he understood why the act was against the lav,,­
commenting that "children's bodies are still developing under 16 and they can't 
give consent until then because they don't have a full understanding", 
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Charlie said he was clear that he now understood why the sexual act was against 
the law, adding "probably because you are not fully developed and all that. But it 
just happens." 
Thomas said that he now understands why the sexual offence was against the law 
adding "because I'm older". 
It was clear that the young people had all completed a journey which led them to 
believe that the law was correct in their own cases. This is in some ways not 
surprising as they had all engaged in therapy and it would be very difficult for 
them to go through life without any sense that the criminal justice response, 
including their punishment, was not justified. Even so, it was clear that this 
position had been arrived at through a combination of therapy, and, importantly, 
maturation. This was clear when set against their responses to their understanding 
of the offence at the time. 
It also chimed with professional views about children's developing understanding 
as part of a process of trial and error. The adolescent forensic psychiatrist I 
stated: 
"Individual psychology also plays a role in helping us understand how 
children acquire knowledge. Children test their sexual knowledge by 
comparing their understanding of a fact \\lith the outside world. Consider, 
for example, how a story or tale is processed. Bruno Bettleheim in "The 
Uses of Enchantment" asks the questitm: Why do children love to hear 
tales'? He argues that children gra.pple ,;vith fantasy (sometimes harrowing 
fantasy) in a symbolic fashion, in imagination often manifested in play and 
just knowing the differem;e between right and wrong may be meaningless 
exercise for children. Children "practice" and try things out because that's 
how they grapple with knowledge. For example. when one reads children 
a story in which a \volf eats Little Red Riding Hc)(xl, they are 
fascinated. Little children who kill d(J the same thing. Most of the 




below their chronological age. They can grasp the cognitive basics i.e. 
that x is wrong and if I do it I could go to prison; but they cannot stop 
symbolic play because it is part of how they learn." 
In order to test young people's views on whether the law itself is fair, the young 
people were presented with the legal fact that it is against the law for two 12 year 
olds to have sex, even if they both agree. All ten young people confirmed that 
they knew this was illegal at the point of the interview. When asked whether they 
understand why it is against the law, nine young people said yes; one young 
person said no. They were then asked whether they felt this was fair. Six young 
people said yes; two said no; and two were not sure, one saying both yes and no. 
When Sam was asked whether he understood why it's against the law for two 12 
year olds to have sex. He stated yes and commented: 
"," 
"lTjhe law is protecting children. If I had a daughter or a son, I would 
stop them. I wouldn't want them to have kids. I agree with what the law 
is doing.". 
Thomas thought this was fair on the basis that "you've got to be 16". He said he 
did understand why it was against the law adding, "[C]hildren at 12 don't know 
and they shouldn't know about sex at that age". 
Patrick said that he understood why this was against the law and explained that it 

was probably because if they are young they would need to have their parents 

there to make sure they are safe. He then went on to say, "Yes 12 was too young 

to have it and that you need to get education first as you might not have the right 

information about how to do it". 
Charlie reflected that the law is fair in criminal ising two 12 year oids who have 
sex "because they are under age and they don't know what they are doing". 





activity, he had strong views about whether the law should punish children for this 
behaviour: 
"Looking back on my mates having sex when we were young I don't think 
they should all have to go back to Court because we were all doing it and 
we didn't know what was happening. If people don't really know what is 
happening, they shouldn't be punished." 
Daniel also commented that he thought this was fair: 
"Because potentially they could have been raped - they both could be 
doing something they just don't like. Quite young girls have sex - it's not 
right - they could be getting abused - they might change their minds later 
on". 
When asked if he understood why it was against the law Daniel stated 'yes' and 
commented that "It's just to keep people safe - that's why the law is in place". 
Harry also thought that this was fair. He explained that this is "where G-map 
[therapy] came in handy. The sexual age is 16. Because any younger than that, 
you have not really grown up and you can't know what you are doing properly". 
Peter felt differently, commenting that the law was "stupid" and asking: 
"Who's to say how old you have to he? Although I wouldn't \vant my 
kids to do it at 12 ... it seems a bit stupid I guess it's to try and stop under 
age pregnancy and 12 years oIds don't really know \vhat they're doing but 
some people don't know what the~~,"re doing even when they're lR and the 
age limit is 16." 
Oliver was also not sure whether or not this was fair. He added that this \vas a 
"tricky one": 
"Sex is getting younger and younger but 12 is too young. Would you 
punish both of them? What is the -:om;equenccs'? You need to look at the 
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bigger picture as in their background. Becoming a rapist at 12 is a bit 
harsh - better to do therapy and talk". 
Max was also uncertain, answering 'yes and no': 
"because their body hasn't actually grown up until they are 16 - then you 
can have sex with consent. But if they both agree, it is unfair for them to 
be punished". 
When asked whether he understood why this is against the law, he answered yes 
but commented "probably is because they don't want them to rush into it". 
William did not think that the Jaw was fair commenting that "if two 12 year olds 
are consenting then I think it's ok". He said he understood why it's against the 
law explaining that it is because "they're minors - but everyone does it though ­
it's stupid." However, he also further reflected that the children "could be 
vulnerable though but if they are together then maybe it's ok. I wouldn't want my 
kid doing it". We talked about how if a boy and a girl have sex when they are 
underage then the boy becomes a rapist whatever happens especially if the young 
person is under 13 and he responded that he wouldn't want his own kid to be 
called a rapist either for doing that. The various strands in William's thinking on 
this issue demonstrated what a complicated issue this is. 
5.4 Contact with the crimina/justice system 
5.4.1 Admitting the offence 
Denial is often associated as a common feature amongst sex offenders and 
commonly considered a block to risk reduction and successful rehabilitation 
(Hudson, K (2012). However, there is considerable evidence that denial is 
unrelated to sexual recidivism (Hanson and MortoI1$Bourgon 2(05). 
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Nonetheless, the point of admission clearly affects the nature of a young person's 
criminal justice experience, including whether it is necessary for the child to go 
through a trial process, hurdles to work, discretionary release by the parole board 
and management on licence. Therefore all the young people were asked whether 
they admitted their offence, and if so, at which stage in the criminal justice 
process they did this. 
All of the young people had admitted the offence by time of interview. This is not 
surprising as the placement offers therapy and is expensive so it is unlikely that 
that placing authorities would have invested in the placement unless the young 
person had admitted the offence and could 'benefit' from therapy in the traditional 
sense. On the other hand, as the clinical psychologist noted, denial in young 
people with harmful sexual behaviour is not a block to treatment: 
"One of the common questions when people call about treatment is that 
the young person is 'in denial' but reany all we need is for a young person 
to say in being assessed for treatment is that something happened, nothing 
was clear but they were present. Denial is a protective, normal (and very 
adolescent) response and it does not have any bearing on how well they 
might do in treatment. We can run with it if they 'were there'. We have 
many examples of young people 'denying' because that is what has 
worked in terms of the family/community pressures upon them - young 
people know very well that there is a very different stigma about sexual 
crimes and it would be more acceptable to commit a violent offence than 
the sexual crime. This is born out in terms of the prison experience." 
Within the sample: 
• two had admitted the offence before the police were involved 
• two had admitted the offence at the police station 
• five had admitted the offence between the police station and before trial 
• one had admitted the offence after sentence 
J 
Only one child, Sam, in the sample denied the offence and went through a trial 
process. The trial took place in the youth court. Notwithstanding the comments 
about the eventual admission of all applicants given their therapeutic placement, it 
was surprising that almost all the children pleaded guilty at Court given that 
almost half of all sex offenders plead not guilty (see Chapter 2.4.2). Statistics for 
the pleas of children do not appear to be available. The barrister noted that 
children are more likely to plead guilty to sexual offences compared to adults: 
"In my experience from dealing with parole cases, a very large number of 
adult sexual offenders will have pleaded not guilty at trial and will go on 
to maintain innocence. With children that I have dealt with, in the 
majority of cases I have seen they have pleaded guilty." 
Thomas described how he felt compelled to plead guilty because the court process 
was dragging on: 
"In Court, I went guilty. I thought that it was taking forever to get through 
Court so I might as well just say it. The Solicitor told me to go not guilty 
but I didn't take any notice of her - I didn't like her." 
It is hard to imagine an adult pleading guilty to a serious sexual offence because 
the case is taking too long. However, Thomas' comment suggests that the reasons 
for children pleading guilty to sexual offences need to be further explored. 
particularly in relation to how the inadequacies of the process itself may affect 
young people's choice of plea. 
For instance, it appeared that William admitted the offence at court and before 
trial based on advice from his legal team that proved not to be correct: "they had 
evidence - the solicitor said I would get less time if I went guilty - fucking hell ­
I got the longest possi ble sentence". 
On the other hand Daniel admitted the offence at the police $tation, at a time when 
he was feeling 'suicidal'. 
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5.4.2 Experiences at the police station 
The literature suggests that a child's experience at the police station can have a 
major impact on their experience of the criminal justice system and that many 
children experience a number of difficulties at the police station (Hazel et ai, 
2002; The Howard League, 2012). However, there appears to be an absence of 
specific research into the particular experiences of children with harmful sexual 
behaviour at the police station. 
5.4.2.1 Feelings at the police station 
The structured yuestionnaire, to a certain extent guided by the literature on this 
subject focused on whether or not children understood what was happening at the 
, 'police station and the adult help they received. However, several young people 
provided powerful narratives about their experience and how they felt at the 
police station. It would seem important to consider questions about levels of 
understanding and assistance against this backdrop. 
Daniel explained his "suicidal" feelings at the police station: 
"I didn't want to be in them cells; I was cold all the time; I was in there 

from 9.30 am Friday until Saturday 1 pm". 

He went on to talk about the way the police officers treated him: 
"[T]eUing me off - even though I was only 12 years old - it was because I 

was a sex offender - I remember them telling me that". 

Charlie described in vivid detail the entire experience of arrest and detention: 
"[My dad] ... called the police. They came out and put me in handcuffs. 
Neighbours and friends were looking at me. I felt really \vound up ... I 
was only II, but I had handcuffs and leg restraints on me. They are like a 
stretchy band with Velcro to stop you from kicking out at the police. The 
police came out, asked my dad a fe\>vquestions on the doorstep and then 
came in and grabbed me. I struggled and swore and then they just came 
out with all the gear. I was in the back of the unmarked iX)lice ~ar." 
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It was clear that this experience differed immensely from other contact he had had 
with the police in the past: 
"I had already been arrested four times. As soon as I turned 10, I started 
getting arrested. The worst thing was that it was early in the morning. 
They [the offences] had happened in the night and she said she was going 
to tell in the morning. She did it before I woke up. Looking back, I think 
it would have been better if they had sat down and talked to me. When I 
went into the police station, they took all my clothes, laces, shoes, stuff. I 
didn't see a social worker that day at all. I had to sleep in the police 
station for three nights - four days. 
Charlie explained the kind of thoughts that he experienced when detained for his 
index offence: 
I found the interview bit rcally tough - in the cell I was okay. They gave 
me cups of tea and food and that was okay. It was quite friendly but I was 
thinking shit - what is going to happen to me? Will I be allowed back 
home? That lthe night before his arrest} was the last time I slept at home. 
Peter described his feelings at the police station and how these differed from a 
previous arrest: 
"1 had been arrested for vandalism and shoplifting in the past - but it \\'as 
different this time. In the past I had been cautioned. This time I was in the 
cell for ages - I'm not sure how long. 1 got arrested at school and when I 
came out of the police station it was night time. I \vas scared, I think it was 
for more than 6 hours that I was stuck in there:' 
The feelings of anxiety raised by Daniel. Peter and Charlie from being detained at 
the police station indicatt: that in at it:ust some cal'es, young people might be 
especially disadvantaged in understanding k!!!al prncesst's. It may oc that 
police responses in thest.! cases, which ftppcur to go againc;t uccepted good practice. 
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reflected an inability to see these young people as children. The child protection 
specialist noted: 
'Working with the police have I been really challenged by a tendency to 
have a black and white view around children who offend and a scepticism 
about accepting the vulnerability of those children.' 
The police responses in these cases may also have reflected their unfamiliarity in 
dealing with such cases and their alarm at the nature of the offence. It is possible 
that the reactions of some YOT workers noted by the clinical psychologist also 
applied here: 
"YOT practitioners often panic because they don't get so many of these 
top end cases. They demonise the behaviour of the young person because 
there are so few of them." 
5.4.2.2 Understanding the charge 
Understanding the charge at the police station is such an essential pre-requisite of 
a justice system based on notions of culpability, accountability and commitment 
to a fair process, that it was considered important to check young people's views 
on this. Only half the young people felt that they understood the charge at the 
time. 
Young people who said they did not understand the charge at the time described 
experiences that ranged from complete ignorance to being overwhelmed by law. 
Peter explained that he simply "didn't understand what had happened" and 
suggested that he did not get any help from the police other than the title of the 
charge: 
"[The police appeared to be] more interested in taking my fingerprints. 
had a s()cial worker there I think but they didn't explain it to me. The 
police explained I had been anested for rape but not what it was." 
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Similarly, Sam explained he "didn't have a clue what rape was to be honest", 
although he did receive some more information from the police (see below). 
Charlie and Thomas gave similar responses. 
Max and Daniel appeared to feel bamboozled by the legal jargon. Max talked 
about various legal sections that he appeared unable to relate to his own life: 
"They were saying all sections and stuff - section 4 and section 6 they said 
section 10 and 13 too. I didn't know what they meant. All I know is that 
section 20 is about being voluntary and I can walk out of care if I want." 
Daniel commented that he could not "remember what they [the police] said - it 
was just all long words - but [ knew I did something wrong". 
Further exploration with young people who said they did understand the charge at 
the time suggested that this was because an adult had explained it to them. Given 
the literature on the need for young people to have assistance at the police station 
(HMI Constabulary, 2(12) and the availability of a number of adults, including 
parents, appropriate adults and solicitors, entitled to be at the police station young 
people were specifically asked to identify the sources of help. 
Three young people said that they had no help at all to understand the charge. 
Seven said they had received help \vith this. The most common source of help 
identified by the young people was the police. William confinned that it was his 
solicitor and the police who gave him the most information, with his solicitor 
doing the most talking: Daniel commented that his solicitor was "not helpful and 
I can't really remember who else was there" . 
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Figure 7: Sources of adult help at the police station 
Police 5 
Social worker 1 
YOTworker2 
Parents or carers 2 
William, who had said he did understand the charge at the time, outlined how the 
police explained it to him: 
"1 knew sort of - it was forcing yourself. Police told me - they were 
telling me what it was like forcing someone to have sex when they don't 
want to do it. It all seemed like mad stuff. It was the first time I ever 
talked about what rape is even though it had heen done to me in the past." 
Patrick also said he understood the charge because it was explained to him at the 
Police Station. He confirmed that he was 13 at the time and that he had heard of 
rape on the news and all of that. He said he knew' a bit abollt it but at the time of 
the offence he did not kno\\) what he was doing was rape. He confirmed that the 
Police explained it nicely to him. helping him tl) understand 'how bad the offence 




Sam recalled the words the police had used to explain the charge: 
"They said 'I am arresting you for attempted rape'. They explained it as 
having sex with someone under the age of 16. I had never heard of rape 
before that." 
Oliver highlighted that he was only 13 at the time. He thought that the police 
were the main people who helped him to understand the charge but there was 
"another lady" present. He thought that this on reflection was an appropriate adult. 
He added that "she was okay - the police brought her in. It was a bit 
embarrassing". Max was the only other young person who raised the possibility 
that an appropriate adult might have been present: "there was a fella there but he 
didn't really help me. I think it was the appropriate adult". 
HMI Constabulary (2012) record that the 'key element of AA ['appropriate 
adult' J independence was found to be variable', causing inspectors to be 
concerned about their ability to 'focus on the needs of the child or young person 
rather than the needs of the police' and that 'AAs did not take the opportunity to 
explain the complex and legal language used by the police and were generally 
found to be passive throughout the interview' (p.33). 
5.4.3 Experiences of the court process 
The literature suggests that, despite the right for children to participate effectively 
under Article 6 ECHR and in accordance with the SC case, many children find the 
court process overwhelming (Botley et aI, 2010: Hazel et al. 20(2). The young 
people were therefore asked about their experience of the court process including 
their experience of preparatioll for court. 
5.4.3.1 Preparing for court 
The limited research on children' s experiences. of preparing for court and their 
interaction with lawyers highlights a number ()f concerns (Kilkelly, 2010 j. Young 
people were therefore asked about the number ()f times they saw their solicitor 
before being sentenced for their index offence. Within the sample: 
140 

.. one young person said that they saw their solicitor only twice; 
.. two young people said that they saw their solicitor three times; 
.. four young people said that they saw their solicitor more than three times; 
.. three young people said that they didn't know . 
A number of young people appeared to hardly remember anything about their 
interactions with their lawyer before sentence. For instance, Peter did not know 
how many times he had seen his solicitor but commented that it was "not that 
much - can't really remember anything about him - I think it was a man." 
Daniel confirmed that he saw his solicitor more than three times prior to sentence. 
He went on to comment that he "probably saw him about nine times". He 
described his solicitor as "tine" and "supportive". Thomas claimed his "solicitor 
and social worker wanted me to get locked up. They made it clear to my foster 
carer who told me that - they were twats". 
5.4.3.2 Feelings at court 
Given the judgment in SC holding that children should not be tried in adult courts, 
young people were asked which court they were tried in. Young people were also 
asked how the court experience feIt, in light of the mling of the European Court in 
T v UK (1999) 30 EHRR 121 and the subsequent practice direction by the Lord 
Chief Justice (now incorporated in to the consolidated Criminal Practice 
DirectioJ2s [20 13J EWCA Crim 1631, requiring the court process to be adapted to 
take into account a child's age, maturity and development. 
Nine of the young people said that they were sentenced in the Crown Court. One 
young person did not know. As noted above, aU children were sentenced in the 





When asked how they felt during the court proceedings, nine young people said 
that they felt confused, eight said that they felt scared, and seven said that they felt 
bored. Only one young person said that they felt interested. 
Even though Oliver explained he felt "nervous - didn't like it - sometimes didn't 
understand why there were different Judges or arguments and technical terms". 
He also added that he felt slightly scared and slightly confused by it all. 
Several young people described a long, drawn out process which they did not 
understand. Information about what was happening and when it would end 
appeared to be particularly absent. 
Charlie described the experience as follows: 
"At first r didn't know what the hell was going on. I thought I was in a 
dream. It only became clear after. It was like some bloke talking to me 
behind a desk - didn't feel real. At that point I was not able to understand 
but when you are 12 and going every day, you kind of understand." 
Patrick recalled feeling upset while at Court. He was not sure why this was but 
said "it was one of them scary places". He also described feeling bored. scared 
and confused a bit while at Court. Harry said he did not feel good "at all because 
I was worried I could get locked up". He was the only young person who said he 
felt interested, but he also said he felt bored, scared and confused. Daniel also fclt 
scared: 
"I was just scared about what wa~ going to happen. I was scared each time ~ 
I went in that I wouldn't come out again - I didn't know when I was~ 
getting sentenced." ~ 






"what have I done?" and hmv he felt "sc'ured of losing my mum - I thought rhad 
lost contact with her because she was cross with me". In numbering his feelings~ 
by order of strength of feeling he commented that his primary feeling was that of 




feeling confused and then downright bored because he didn't know what they 
were saying and basically "worried about what would happen". 
William added that when he was at court his overwhelming feeling was that of 
being "scared". He also said that at times he felt bored and confused. The 
confusion, boredom and fear that appears to have dominated the young people's 
court experiences is also noted in the literature (Hazel 2002). 
5.4.3.3 Understanding proceedings in court 
Given the extent of confusion, it was not surprising that, when asked, seven of the 
young people said that they did not understand what was happening in court. One 
said that he did not know. Just two young people said that they did understand 
what was going on, although both appeared to later indicate that they in fact 
struggled to understand some aspects of the process. 
Peter summarised the experience as confusing: 
"When I got prosecuted I just didn'1 understand. It was all confusing to 
me". 
When asked whether anyone explained what was happening at Court he stated 
"no", adding "not until after." 
A number of young people commented on the language used at court. For 
instance Thomas said he "didn't understand the Judge - too mllch jargon". 
Similarly, William said "I couldn't even understand the Judge because he was just 
posh. I couldn't understand the words that they were all saying". Patrick said he 
could only understand what \vas happening in Court "8 bit", adding that 
sometimes he did not really listen because it was a "bit boring" and they seemed 
to be talking about "something random" so he "switched off'. Sam confirmed 
that he did not feel he understood what was happening at court adding "the judge 
just freaks you out with that thing he has on - I didn't understand the words he 





Several young people felt confused about what was happening when and the 
reasons for adjournments. Peter described the process as drawn out and confusing: 
"I used to go in and sit down and they would say a load of stuff and then 
call me back again. Probably went about 6 or 7 times over a year's period. 
They should have sorted it out faster. When I finally got my sentence, I 
wasn't really prepared for it - just thought it was another session and I 
would be sent home again. I don't know why they kept stopping and 
starting. It felt like a whole long time and went on for over a year - I was 
living with my Gran to start with and then I was in a care home:' 
Daniel also found the number of hearings and the reason for adjournments 
confusing: 
"} was more confused because I didn't know what was happening - there 
were lots of hearings and they kept adjourning and adjourning it and I didn't t 
know why." 
One of Wi Iliam' s key memories was that "they don't tell you when you will be 
seen and all that". He seemed to be commenting on all the waiting around 
without knowing when you will actually be going into court. 
Max said he didn't rcally feel confused but that was because he had "no idea what 
was going on so couldn'1 be bothered going". The YOT caseworker also noted 
the delay, especially where cases are dealt with in the Crown Court: 
"It takes longer if the case is in the Crown Court ... We need to put support 
in place quicker because the cases cun go on for years." 
Oliver was the only young person who felt he understood \vhat was happening in 
court "most of the time". 
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5.4.3.4 Adult Help with understanding what was happening at court 
In light of the legal requirements that children must be able to participate 
effectively, young people were also asked whether anyone explained what was 
happening in court. Six young people said that someone did explain what was 
happening in court. Four young people said that what was happening in court was 
not explained to them. When asked who provided explanations, the following 
responses were given: 
• four young people said that solicitors helped them 
• two young people said that a parent helped them 
• two young people said that a barrister helped them 

• one young person said that a social worker helped them 

• one young person said that a YOT worker helped them 

None of the young people said that they received help from an appropriate adult 
or a judge. In addition, in response to other questions, some young people referred 
to being provided with advice and assistant by security guards that sat next to 
them in the courtroom. 
Young people were also asked whether they understood what they were told by 
the person who tried to explain it to them. Only three out of ten young people said 
that they understood what they were told. Four young people said that they did 
not understand, and one said that they understood sometimes. Comments included 
'too much jargon' ,and '[understood] some of it'. 
When asked whether anybody explaining what was happening at Court, Charlie 
stated: 
"Yes, but I didn't understand a \vord of what he was trying to say - he was 
talking quite quick - I tried to keep up. I got a couple of things including 
stuff like - you were going in that room or you are pleading guilty but that 
was about it." 
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When asked who this person was, he thought it was his barrister. Sam noted he 
"didn't have a clue what words the solicitor was using - even if I asked her to 
explain things in a different way, I still didn't understand". William confirmed 
that while he was at court his solicitor explained what was going on. However, he 
said that he did not understand what he was told. He described how he did not 
understand that he had an indeterminate sentence even after the solicitor explained 
it (see below). 
When asked whether anyone explained what was happening at court, Max said 
yes and added "my mum and aunty tried to explain the best they could but they 
didn't really know either". 
Max added. "[m]y Barrister explained it to me at the end by saying that I was 
going to foster care for two years and could see my mum once a week. That's all". 
When asked whether he understood what he was told he said "yes - some of if'. 
When asked whether anybody explained what was happening at court, Daniel 
stated no. He went on to comment "I think they should have done - I would have 
felt more secure then", begging the question as to whether any of the many 
agencies involved considered it their job to ensure a child understands what is 
happening at court. 
5.4.3.5 Where young people sat in court 
The possibility that children may sit next to their solicitor or another adult at court 
rather than in the dock allowed for in The Criminal Practice Directions and 
recommended in T v UK is presumably to facilitate effective participation. Young 
people were therefore asked a series of questions about the court layout, who they 
sat next to and whether they could speak freely to that person. 
Answers demonstrated considerable variation in practice in seating arrangements: 
• Two young people sal next to solicitors, 
• Two young people sat next to social workers; 
• Three young people sat next to a parent or carer; 
• Two young people said they were not sure. 
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These figures reflect the fact that most young people went to court on several 
occasions and would often sit between two people. Some young people also 
described being physically separated by glass or plastic screens. 
Six of the young people said that they were able to speak with the person they sat 
next to, and three said that there were not. Sam explained that he sat in the dock 
with the guards and that these were the people he could speak to during the 
proceedings: 
"They were the people who brought me from the escort company - 1did 
not really know them but I clearly explained that I didn't have a clue and 
then they would tell me to listen or just to ask my solicitor but when I did I 
still didn't get it." 
William also described sitting next to the transport people from Securicor. He 
was sandwiched between them. He confirmed that he did not know them but that 
they were there in case he 'did a runner'. When asked whether he was able to 
speak to whoever he sat next to in court he understandably replied "no". 
By contrast, Peter stated that he sat next to his s()licitor and social worker for most 
of the time but added that when he wag sentenced he sat "on his own in a glass 
box". He added that this felt "scary" that he didn't "kno"v what it was for - then 
they opened the door behind me and put cuffs on me and tQ()k me to secure. I was 
crying." 
Thomas also described being physically separated in court, sitting in the dock 
behind a plastic screen. He said he was not able to speak to whoever he sat next 
to in Court while the Judge was in the room. 
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Harry was the only young person who described the experience of appearing by 
video link: 
"I didn't like the video link at all. I have been in court as well. If 
something is said in court you can say something back. On the video link 
my solicitor was in the courtroom and I was alone. I felt inhibited to 
request anything as I would have to ask the Judge and then set up a new 
link in a new room if I wanted to ask my solicitor something or speak in 
private." 
Patrick could not remember who he sat next to at Court but thought he sat next to 
somebody such as his Solicitor or his YOT Worker. He felt that he was not able 
to talk to whoever he sat next to while the Judge was in the room and waited until 
the end for them to explain. He felt shy to talk while the Judge was in the room. 
Oliver thought that he sat next to his solicitor or parents in Court but could not 
recall exactly. He confirmed that he was able to speak to whoever sat next to him 
in Court while the Judge was in the room. 
The young people's responses indicated that judicial guidance that children's 
hearings should be adapted to be more informal, practice varied considerably and 
that the Court retained an intimidating atmosphere for most young people. The 
responses also indicated that decisions to physically separate young people which 
had possibly been made without thought may have the effect of alienating young 
people, as might the practice of having young people under guard. 
5.4.3.6 Wigs 
T v UK recommended that the antiquated pra!;tice of wearing wigs in court should 
be dispensed with in hearings concerning children and this approach was accepted 
as appropriate in the practice direction. Young people were asked about their 





Eight of the young people said that the judges and or barristers wore wigs when 
they were in the Crown Court. Comments ranged from 'scary' to 'funny'. 
Daniel recalled that the Judge and the barristers were wearing wigs. At first, in 
relation to the impact of this he stated that "[i]t was the last thing on my mind". 
He added "But it did make things worse because the people I remember seeing 
were scary. It would be better for them not to wear them". 
Charlie stated: 
"They all wore wigs when they walked in and then took them off. I thought 
it was weird. Not sure what that's all about. Thought what the hell?! 
Found it weird. I thought they shouldn't bother wearing them at all. 
thought it was a woman:' 
Sam confirmed that the judge and the barristers did wear a wig and commented: 
"It was horrible, freaky, scary and terrifying. It freaked the hell out of you 
with their wigs and suits. Little ones would be really scared and maybe 
they might cry their eyes out. It made me feel scared." 
Oliver confirmed that the barristers were told to take their wigs off but the Judge 
who he described as a "strict one" kept his wig on. Thomas confirmed that the 
Judges and Barristers wore wigs and commented "stupid! They look daft. Are 
they made of wool'?" . 
Patrick clearly remembered the Judge and the Barrister wearing a wig and said 
that he had wanted to try it on but was not allowed. 
Max confirmed that the Judge and the Barristers did \\'ear a wi!! but "it didn't 
~. ~ 
bother me. They looked funny. They never took their wigs off', Harry 




5.4.3.7 Delays at court 
General concerns about the length of the court process (Nacro, 2002) were widely 
reflected in the sample. Most children raised the number of adjournments in the 
context of not understanding the reasons for the delays. However, two young 
people specifically commented on the general frustration created by delay and the 
fact that the greater the delay the more assessments need to be revised or updated. 
Oliver specifically raised his frustration at the slow speed of the criminal justice 
system, the number of adjournments in his case and the total uncertainty. Oliver 
noted that the proceedings "went on for about a year and kept adjourning". The 
length of the proceedings and the number of different hearings appeared to have 
troubled him extremely. 
Max also added how "if you keep going back to scratch over and over again, it 
takes longer for them to come and see you and keep wanting assessments - it is 
long" . 
It is not clear whether young people prosecuted for harmful sexual behaviour 
experience more delays than other young people. However, given the experiences 
of this group and the complexity of the issues concerning the assessment and 
planning needs of young people with sexually harmful behaviour it is at least a 
possibility that delays and adjournments will be more likely. 
What is clear however is that Crown Court cases involve significantly more delay 
than youth cases. Thus, if sexual offences are more likely to lead to Crown Court 
hearings, children accused of sexual offences are more likely to experience delay. 
5.4.4 Sentences 
Consistency in sentencing. combined with the importance to both the public and 
defendants understanding the rationale behind a sentence, has been recognised as 




The young people were asked about their experience of being sentenced, whether 
they understood the sentence at the time and their reflections on the fairness of the 
sentence in order to gauge their personal experiences and views of the sentencing 
process. Where appropriate, the case papers were considered alongside their 
responses to gain a better understanding of the young people's responses. 
5.4.4.1 Describing/understanding the sentence 
Young people were asked to simply describe their sentence. Each response was 
considered against the information available from the case papers. Seven young 
people were able to describe their sentence accurately without assistance. Two 
were unable to describe their sentence at all. One young person was able to 
describe his sentence with assistance. Several young people who now understood 
their sentence, having experienced it through to release from custody, rd1ected on 
their lack of understanding at the time the sentence was handed down. 
William, Daniel, Peter and Sam were given sentences which involved a level of 
scrutiny by the parole board, with William and Sam's release being only possible 
following a parole board direction for release. 
A striking feature emerging from the case papers was that in three of these four 
cases where indeterminate or extended sentences were imposed, the YOT workers 
had in fact presented alternative packages of residential supervision and therapy to 
the Court. In Sam's case the same placement had in fact been put to the COUIt as 
an alternative to custody in the pre-sentence reports. Similarly, in Daniel's case a 
similar package of residential stlpervisionand therapy had been proposed as an 
altemati ve to custody. Peter's pre-sentence report also outlined an alternative 
community package comprising of a children's home plus therapeutic intervention 
and access to education. In these cases, non custodial sentences set out at Chapter 
4.6.2 would have been available. It is not clear whether in any of these cases the 
Court considered whether the public could be sufficiently protected within these 
robust packages of supl:rvision, therapy and support. Instead it appears the 
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punishment was a primary driver in the sentencing exercise. Options such as a 
deferred sentence that would allow for greater judicial oversight do not appear to 
be considered. For instance, a deferred sentence would have allowed for the 
package that was eventually required to be provided initially. If the young person 
failed to respond, the harsher sentence would be available. Equally if successful a 
lighter punishment could follow. 
The residential home manager raised concerns about judges' approaches to 
sentencing: 
"I think there is a bias around sex offenders - a sense that it is safer to lock 
them up than to lead them down the therapeutic path - they or their 
managers and judges saw it as too big a risk; that was a very short term 
view because most of them ended up with determinate sentences which 
meant they would return to the community with no work being done and 
that is when the panic would set in ... I would like to see the Court taking 
more of a direction and actually call back the professionals to report back 
on progress, which I have seen done in the Republic of Ireland. That 
might encourage a more progressive approach." 
In each case the Court imposed a custodial sentence instead and these four young 
people were eventually released on licence by the parole board with a requirement 
to reside at the placement and engage in therapy. Young people's views on this 
rather ironic situation are considered below in the sections headed 'treatment', 
'parole' and 'effectiveness of the criminal justice system'. 
In relation to the experience of sentencing itself, Sam's sentencing transcript 
provides an illustration of the challenge in explaining what a sentence is and how 
it works at point of sentencing: 
"[Saml, I've reached my decision and I am about to explain it in detail. I 
don't think you are likely to understand my explanation because I will 
have to usc quite complicated language so for that reason ~'hen I've 
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finished I'll tell you very simply what it means. All right? Until then, until 
I tell you, you can sit down. All right." 
The judge then proceeded to explain his reasoning which has been transcribed into 
approximately three pages of text. He determines Sam to be dangerous. He then 
considers that adult sentencing guideline for sentencing sexual offenders, noting a 
starting point of 8 or 9 years for an adult for the offence he has committed. He 
reduces this to four years in light of Sam's age. He then considers whether the 
sentence should be an indeterminate sentence for public protection or a fixed, but 
extended, sentence for public protection. In determining this, the judge 
considered the likelihood of the danger subsiding. He stated: 
"I have no doubt that the defendant currently poses a significant risk of 
serious harm and will continue to do so for the foreseeable future. It may 
well be that he will always present slIch a danger. It is to be hoped that as 
he grows lip to maturity with the benefit of assistance from others the risk 
will diminish, but there is nothing before me to indicate that it will.. . .It 
seems to me however that while the risk posed by the defendant may 
diminish as he reaches full maturity, it is more likely that it will not." 
The judge therefore decided to impose an indeterminate rather than a fixed 
sentence. At the end of the hearing the judge addressed Sam as initially promised: 
"[Sam], will you stand up please. What you diu ... was very \-\Tong and 
you have to be punished for it. In addition, I think you are a serious 
danger. .. and likely to carry on being a serious danger .. .1 have decided 
you should go to detention until it's safe for you to be released. You'll 
spend at least two years in custody less the ...days you've already spent 
locked up but you must understand that the authorities will only release 
you after that if and when they're satisfied that it's safe to do so. All 
right? That's all:' 
When asked about his n.::ne<.~ti()ns on the experience of bdng: sentenced. Sam 
commented: 
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"All I heard was 2 years and an IPP. I was like, what's an IPP?" 
William also did not understand the nature of an indeterminate sentence at first: 
"I didn't have a release date. At first I thought I just had one year nine 
months but one of them blokes - the transport people - explained I had a 
life sentence. I felt gutted." 
These experiences appear to support the views of respondents interviewed for the 
Council of Europe Research on child friendly justice about the "failure to fully 
explain the sentence being passed - the inability to fully understand the sentence 
passed appeared common - and about the failure of the judges and others 
responsible to take account of their views." (Kilkelly, 2010. p. 35). 
The young people's experiences would suggest that, without any adult as~istance, 
at least some children come away from sentencing hearings without a clear 
understanding of what their punishment is or how it translates to their day to day 
life. 
For that reason young people were asked about whether they received adult help 
in understanding sentence. Only one young person said that they did not receive 
any help in understanding their sentence. Of the nine young people who said that 
they received help. The following people were said to have given help: 
• Solicitor (two young people) 
• Barrister (one young person) 
• Social worker (one young person) 
• Parent/carer (one young person) 
• YOT worker (four young people) 
• Key worker in secure (three young people) 
• Not sure (one young. person) 
• Security guy/transport (one young person). 
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However, this in itself did not always guarantee a realistic understanding of the 
sentence. For instance, William described how he misunderstood his solicitor's 
explanation of his sentence, stating "I thought I just got a one year nine month 
sentence". This is significant because in fact he got an indeterminate sentence. 
Peter also described how his YOT worker explained his sentence to him but it did 
not really sink in: 
"My YOT worker sat down and explained to me that I would have to 
serve a minimum of 3 years and then I would be considered for parole ­
but I didn't know what that meant until staff in my secure children's home 
explained it to me." 
Peter later clarified that he only really understood what parole meant about a year 
into his sentence after statT in his secure children's home kept explaining it to him. 
Six young people thought that their sentence was fair at the point when it was 
handed down whereas seven young people felt the sentence was fair on ref1ection 
at the point of interview. 
Peter was among those who felt his sentence was not fair at the time adding when 
asked, that it "just wasn't - too long!", He added: 
"I didn't understand it at first - but once I understood it, I was surprised 
because I saw other people come thmugh the unit who had done a lot 
worse things than me and got much less time:' 
When asked whether he thought his sentence wa!; fair \Villiam commented that he 
"didn't think about that at the time and just got on wit.h it", When asked whether 
he thought his sentence was fair now. he stated no commenting: 
"It was too long. I didn't C\'cn kill anyone. My offence was bad but I 
shouldn't have been given that long, I have seen people who have killed 
get out before me. Thut';., how shit thcjuslice system ill." 
I 
Sam commented that at the time he "felt it was too long and that's when I thought 
it was only a two year sentence". He continued to believe that the sentence is 
unfair: 
"Basically I can't do anything. I can't even leave the UK to go anywhere. 
I want to go abroad and watch concerts. My sister wants to come too. 
want to go to a concert in a park but I have to be careful as there are 
children there." 
Some young people had a strong sense that they needed to be punished. Daniel 
commented that although he was not sure whether he thought it was fair at the 
time he now felt that his ten year extended sentence was fair: "For the crimes I've 
done, I deserved that long". Similarly, Harry felt his sentence was fair because 
"what I did was wrong". 
Charlie appeared only to be able to measure the fairness of his own sentence in 
comparison to others stating that at the point of sentence he did not think it was 
fair: 
"I thought, hang on a minute - 8 years - bloody hell. There are people 
that I've seen on TV who only get a year and a half. . .I was surprised it 
was so long - at the time I didn't think what I had done was that bad." 
However when asked now whether he thought his sentence was fair, he said yes 
"Because I know there is another lad in the same boat as me who had a longer 
sentence of '8 do 4' plus 6 years [an extended sentence}." 
5.4.5 Treatment once the criminal justice process has commenced 
Research on effective treatment for children with hannful sexual behaviour 
suggests a holistic approach is required (Hackett, 20(6). The recidivism evidence 
also suggests that at least some young people \vill grm'\i out of sexual offending 
(Hargreaves and Francis, 2013) although there is also evidence to suggest 
recidivism is substantially lower if treatment is completed (Rich, 2011: WorIing, 
2012). The timing and impact of treatment \vas therefore ex.plored in some detail 
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with young people and several professionals raised issues concerning the 
availability of treatment. 
5.4.5.1 Perceptions of treatment 
Young people were asked about their views on treatment. Two children did no 
work during their sentence. Of the remaining eight, two only commenced 
treatment towards the end of their sentence. All of them would have been able to 
commence work earlier had they been given community sentences or been dealt 
with outside the justice system. In particular, the case papers revealed that plans 
had been in place for Sam and Peter to do such work had they been given 
community sentences (see below). Sam eventually commenced the work just 
before release on licence and continued it on licence: 
"It has helped me to work out who I like, helped me to realise that I like 
boys more than girls and that's been hard to come to terms with -1 think I 
knew but felt scared about what people would say." 
The young people who had completed therapeutic work as part of their sentence. 
were generally positive about it. Daniel explained how it "helped me a great deal" 
and was adamant that "otherwise I wouldn't be here - out on parole and 
rebuilding my life again. I remember that my main thing was that I wanted to go 
to college and this is about to happen. Things are working out at last". Oliver, 
who had received a community supervision order commented that his therapists 
had "helped me to realise what I did was wrong and how to cope with it". Max 
reported that the intervention stal1ed "two weeks after I was sentenced" and noted 
that it was helpful and that the \\'orkers 'make it fun and easy so that I enjoy the 
work'. Charlie confirmed that he did do work to address his sexual offending 
while he was detained and that it was 'helpful' . 
5.4.5.2 Delays in treatment 
A feature of the adversarialsystem is th~lt treatment will not generally commence 




HMI Constabulary (2010) was critical of delays in accessing treatment for young 
people in light of the importance of the timing and amount of treatment that a 
young person receives to ensure treatment is effective. 
Only two of the four young people released at the direction the parole board, 
William and Daniel, had managed to undertake a significant amount of 
intervention while in custody: in any event both were required to continue with 
this on release. The other two, Sam and Peter had hardly commenced therapeutic 
work in custody but were released on the condition that they would do this work 
I on licence (which they both did). 
I 
I In Peter's case his local authority had agreed to fund treatment as part of a 
, 
community sentence and he ret1ected that this would have been preferable: 
"It probably would have been better for me to come straight here to the 
open unit [referring to the unit where we were conducting the interview 
and where he was released on parole]. I had to wait 2.5 years to do the 
work and I would have started it faster in the community." 
Patrick also confirmed that he had not done any work during his sentence to 
address his sexual offending. Patrick considered it would be better to do a little bit 
rather than absolutely nothing. 
Max raised the point that intervention would have been a better option as an 
alternative to prosecution: 
"What would have helped was, instead of going through Court. I could have 
done the G-map or Barnardo's (specialist therapy providers for children 
with harmful sexual behaviourj instead of going through all that trauma with 
my family and then I could have got the work done quicker. I was in and 
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out of Court for two years without doing the work. So when I came to do 
the work, it was hard to really remember anything". 
Oliver also raised the possibility of diversion, commenting: 
"[It] would have been much easier to have come here anyway without 
having to go through the Court process. It did give me time though to get 
my head around the idea of coming here". 
William also highlighted that his treatment, which he found helpful, was delayed, 
commenting that "working with the specialist helped but it didn't start until I was 
about 15 and a half years old. I waited for over two years". 
The clinical psychologist made some observations relating to the timing of 
treatment, noting that where a child is very young, the approach will be 
completely different: 
"Equally. treatment for younger age groups is going to be very different 
from treatment for an older child. Treatment for younger age groups is 
likely to be more about safeguarding and family work, redirecting normal 
developmental pathways and working things such as out why it happened, 
rather than talking treatment. The therapy would be very here and now but 
also work with the carers." 
This in goes some way to dealing with Thomas's observation that he may have 
been too young to have bothered with therapy if offered it when he was just 13 
years old. 
The delays experienced by young people in the sample begs the question as to 
whether it is appropriate or effective to trcat someone for sexual offences 
committed a few years previously if in the mean time the young person has 
crossed into a different treatment zone by virtue of age. On the other hand, it 
cannot be assumed that undertaking work in a (;ustudial setting will always he 
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appropriate, especially if a young person does not feel sufficiently safe to explore 
traumatic issues. 
The clinical psychologist also raised the issue about the timing of treatment and 
the potential negative impact that can have on children when they are not feeling 
safe or stable: 
"A young person with a deprived background may not be ready until their 
early 20s and not everybody needs therapy. Other things can be and are 
therapeutic, such as good foster care, active invol vement with those 
teaching and training young people and these all 'count' as treatment." 
Sam recognised that it would have been difficult for work to commence at an 
early stage because he was in denial but nevertheless thought it would have 
helped him to admit the offence earlier: 
"It was harder because I was denying it but I reckon if I did G-map before, I 
would have admitted it. I wouldn't have been able to keep it inside if I was 
seeing someone every week. Especially if they had said I wouldn't have to 
go to prison if I had admitted it and did the work. I denied it because I \vas 
scared my family would never talk to me again. It would have been scary at 
first but I think it would have been worth it." 
This response it interesting in that it touches on the core of the problem of 
offending work where a criminal charge is likely to occur. In essence, the young 
person is suggesting that had the v,,'ark started he would have admitted it earlier. 
Sam had pleaded not guilty, was tried in the youth court but sentenced in the 
crown court. After being sentenced to an indeterminate sentence for public 
protection, he went through a long and painful process of admitting his offence 
and then coming to terms with it. He in fact was considered suitable to start wmk 
before he admitted the ()ffenu..~ (whkh is not an approach usually taken \vith 
adults) although he admitted the offence hefore the wmk actually started. If his 






While in hindsight early intervention leading to admission would have made his 
life easier, it would have depri ved him of due process, creating a tension between 
justice and welfare. Ultimately Sam received an indeterminate sentence so 
depriving him of due process without a guarantee of diversion would have been 
out of kilter with a justice-based system. 
The forensic psychologist also raised concerns that the criminal justice process 
can delay treatment to the detriment of the young person, suggesting that the 
criminal justice system should not delay treatment where a guilty plea has been 
entered: 
"Young people often wait for over a year to complete the trial process. For 
example. I had a recent case where a whole family's life was put on hold for 
20 months. They received no treatment; they weren't allowed to talk about 
it; and the young person was not allowed to go to school. The vast majority 
of cases are just for sentencing but they can still take years. Where there is 
a guilty plea. why not start with treatment straight away? Lots of the kids 
that I worked with [in welfare settings] ... had committed sexual offences." 
The extent to which such shifts in practice are possible and the impact such shifts 
may have had on outcomes for children with harmful sexual behaviour is clearly 
an area for further investigation. 
Another way to avoid undue delay or possibly inappropriate treatment might be to 
allow interventions as an alternative to a criminal justice disposal. The attraction 
of this is that from a risk management perspective, is that therapy can be a 
condition of diversion and avoid the delays in treatment experienced by many of 
the young people in the sample. 
5.4.6 Experiences of parole 
Four of the young people. William, Sam, Peter and Daniel, had appeared before 
the parole board and had resided at the placement under licence conditions 




children would not have been released by the parole board in the absence of the 
on-going support, therapy and supervision provided at the placement. From 
reviewing the parole board decisions for these young people, it was clear that 
'plans to manage risk' through the robust structures available at the placement had 
been influential in the decision to direct the young person's release. This implies 
that, if this placement, or something similar, had not been available to these young 
people, they may still have been detained at the point of interview. 
The four young people who experienced parole reviews were asked whether they 
understood how the parole process would work at the point of sentence. All said 
that they did not understand it. 
All of the young people had been represented at their parole reviews and all of 
them had an oral hearing. All of the young people had been released on parole 
eventually, although most had experienced set backs and delays in the process so 
that none of them were released at the earliest opportunity. 
William had two parole reviews: his second one was delayed although he was not 
sure of the reasons for this. Daniel was initially refused parole and only granted it 
following a challenge by his solicitor and a fresh review. Petcr and Sam both 
experienced delays in the parole process for assessments and release plans to be 
finalised. 
All four young people who went through the process considered that the final 
decision by the parole board was fair. This was not surprising as all young people 
were released. 
Young people were asked about the experience itself. All young people found the 
process scary. Peter stated that he felt scared and nervous: 
"[It was] too stressful - too hard on people - they ask you a lot of 
questions that are really personal in a room full of people you don't know. 
They also shouldn't be so harsh on licence. Stupid conditions like you 
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can't be around people of a certain age and you can't see cousins until 
your licence has finished just separates me from my auntie because she has 
nowhere to put my cousin when she wants to visit me." 
Daniel said he felt a mixture of interested scared and confused, upset and worried, 
during his parole hearing. He highlighted feeling personally upset by a 
professional witness: 
"I felt confused when my YOT was talking and saying that she didn't want 
me to come out [of jaill - it made me feel all horrible inside". 
As he had two parole hearings as part of his first review he was able to compare 
the two experiences: 
"At first I didn't get it and I felt gutted and then we applied again for a 
second chance. The second time the Parole Board member came in and 
met me and just made me feel more settled. That was because he came to 
me, rather than me going before them. That made me feel so much more 
at ease!" 
William also had two hearings, although these were for separate reviews, as he 
did not get released on parole at his first review. William explained that he did 
not understand how the parole process worked at the time he was sentenced and 
this was confirmed in the case papers. When asked what help he got working 
towards his first parole review he commented. "} can't remember. I think the 
criminal solicitor carne to see me before the parole. I was just too young and they 
didn't really make much effort". The review had taken place a few days after his 
15 th birthday. He remembered his solicitors came to his first hearing but "they 
just said that I wouldn't get it so we just sat down and talked and that was if'. He 
explained that the 'woman in the middle' came late and they 'talked about 
football'. He described a very different experience for his second review, aged 17 
confirmed that his solicitor for his second hearing was good and that she 
explained exactly what would happen and prepared him properly. Despite this. 




"[1 felt] nervous - my legs were shaking. I thought the manager of the 
open unit where I am now was in fact from the Ministry of Justice. There 
were a lot of awkward questions. I felt embarrassed with all the people 
there behind me. There were mad questions. It was like an interview but 
with loads of people there and all really personal stuff. I had tears in my 
eyes - I have never been through anything like that before. But the worst 
thing of all was just waiting for it and not knowing when it was going to 
be." 
The frightening experiences outlined by the children give weight to concerns 
raised by a number of professionals about problems with the parole process for 
children. The parole board member also highlighted how hearings are geared 
towards adults: 
"The hearings [before the Parole Board] are geared for adults. I would 
like to see more opportunities for young people to communicate by other 
means such as drawing. I also think that sensitive information is 
sometimes inappropriately revealed during the course of a hearing." 
Some professionals noted the voyeuristic nature of parole board hearings. The 
clinical psychologist commented: 
"1 have been taken aback about the level of detail to which a young person 
is expected to describe about offences committed eight years ago. 
Remorse and empathy are important but not robust predictors of 
recidivism. The Parole Board experience is so outside anything that you 
are trained to deal with in clinical work .... It is a curious combination of a 
group of adults trying to put young person at ease and then being very 
unpredictable about what was being asked." 
Similar concerns were aired by the forensic psychologist: 
"Lots of Parole Board members don't know how to risk as~ss children. 
They apply adult models of risk assessment to children; this doesn't work. 
The parole process is hugely al1xicty~pf()voking for everyone and I am not 
sure that we do enough to prepare young people for it, For smne young 
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people, I believe that their anxiety on the day means that they cannot give 
2 
the evidence that they are capable of." 
5.4.7 Reflections on the effectiveness of the criminal justice system for the 
young people in the sample 
Young people's responses to questions about their experiences of contact with the 
criminal justice system suggested that although the process is not intended to be 
punishment in itself, it appears to have been frightening for most of the children 
involved. In some cases, it appears that in addition the system delayed access to 
interventions that most children found helpful and in the case of children subject 
to parole board oversight was considered essential, either in custody on or licence, 
to ensure confidence that the public would be adequately protected. 
Figure 8 shows the length and estimated cost on incarceration in the four parole 
board cases. 
Figure 8: length and estimated cost on incarceration in the four parole board cases 
Young Person Length of time in detention Cost estimate* 
William 
Sam 












l£263 :553 .25 
I 
I 
Total financial cost I £1~35,816.75 
* Estimate based on figures presented to Parliament in 2004 that a local authonty 
secure children's home place costs £ 185,780 and a place in a Young Offender 
Institution run by the Prison Service costs £50,800 (National Audit Office, 2004) 
(These figures are per child per annum). 
Adolescent forensic psychiatrist 2 noted the value of community sentences as 
opposed to detention, stating a strong feeling that: 
"Long community sentences are very helpful in putting a sU1.lclure around 
a young person to help them change ... if young people are in a 
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developmental stage then locking them away with other perpetrators is not 
a good environment. I also used to do a lot of court reports and I felt that 
provided risk could be managed then long community sentences are the 
best way to go. They are much better than a short prison sentence (and 
even a long one) because you can insist on a long term of treatment. You 
also have the structure of the Order and living in a hopefully reasonable 
environment." 
In light of the potential difficulties and cost related to criminal sentences, young 
people \vere asked for their own reflections on whether their sentence made the 
people around them safer. It was anticipated that young people might appreciate 
an opportunity to air any concerns that the system might not be achieving its 
purpose. However. eight young people said that they think that people around 
them would be safer as a result of their sentence. Only one said no and one said 
that they were not sure. 
\Villiam \,,·as very clear that he did not think people around him would be safer 
purely because of his sentence. He added, 
"Time in jail is easy. It's the work that I've done that's changed me. I 
didn't need to be on a life sentence to do that". 
William was the only one of the four cases that attracted parole board scrutiny 
\\'here an alternative package of support had not been put forward by his YOT at 
the point of sentence, despite the fact that his need for 'counselling' as a result of 
heing a victim of abuse had been clear from the reports. 
In relation to whether or not people around him would be safer due to his sentence, 
"I b cause a sentence meant I didn'tdPeter \vas not sure and commente, n a way e 
do it again". He may have been indicating that the sentence had a person~l 
. . f ff d· g by depriving him of hIS 




Daniel appeared to be of the view that he new feels "more secure in myself and 
less likely to do anything like that again". However it was unclear whether he felt 
this was directly related to having been sentenced for his crime. 
Young people were directly asked whether they thought they had changed during 
their sentence. All ten young people said yes. Young people were asked to 
identify what had brought about this change and were provided with a range of 
options as well as an opportunity for free comment. The options included: 
• 	 I have learnt my lesson from being here 

I have done work on my offence
" 
• 	 Support from staff 
• 	 Because I have grown up 
• 	 Because I have time to think about my behaviour 
Some young people found it hard to pin the change down to predominantly one 
reason. However, all young people named work on their offence as either their 
first or second choice as being responsible for the change. Free comments to this 
question clearly demonstrated the importance of the maturation process itself. 
Peter stated that he had changed during his sentence citing the fact that he had 
learnt his lesson, done work on his offence, received support from the staff and 
had grown up. He did not think that having time to reflect on his behaviour had 
helped particularly. He commented, "I grew up. I was really childish and 
naughty when I first came to secure - I had just turned 15," Daniel felt that he had 
changed during his sentence. Numbering the reasons in order the most important 
was that he has done work on his offence, followed by learning his lesson, 
followed by having time to think. fonowed by support from staff and finally due 
to just growing up. He commented: 
"Everything in my life has changed. No\v I'm not a sex offender. I have so 
many things to look forward to in my life, college, cont.:'lc\ with my mum, 
meeting new friends like friends at college and being able to enjoy football:' 
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Harry thought he had changed during his sentence, implying by his comment that 
it had a deterrent effect on him as it was a "learning curve for me and a really 
negative experience - I wouldn't want it to happen again". He also stated "I have 
learnt my lesson through being in the system and losing people and I don't want 
to go through the court system again". 
Charlie felt that he had changed during his sentence mainly because he had had 
time to think about his behaviour and completing work. However, his comment 
indicated that he had matured: "When I tirst went in I was an awkward so and so. 
I refused to do anything for anyone. I started being nice, doing what I was told." 
However, later in the interview he put a greater emphasis on the deterrent effect of 
his sentence, "But before I got punished it [sex offender notitication requirements1 
wouldn't have rmade a difference]. Now I realise it [sexual offending] can get 
you in deep shit." 
Max believed he had learnt his lesson from the restrictions placed upon him, from 
doing work on his offence and from getting support from staff. Max was the only 
young person who stated that support from staff was particularly important and 
added that he had been through three foster places before coming to the current 
residential unit which was the "best placement of all". He also felt that growing 
up had an impact and having time to think about his behaviour. He added, 
"because I am older and more responsible young man nm\'''. 
Harry felt that people around him would be safer because of his sentence "because 
I now realise what I done was wrong and definitely never do it again. Not so sure 
what would have happened if I had not been sentenced". Sam commented that the 
people around him "would have been safer even earlier if I had been able to do the 
work straightaway. It was about a year and a half before I started doing any work 
on my offending". 
Oliver talked about the hope that one day hc\vould want !o be assessed as no 
longer posing such a risk and also explained that he w()uld 11rsL ··want to be s.ure 
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of myself that I had changed. I'm getting there but a lot of work that we do here 
is not just about not re-offending it's also about getting rid of unhelpful 
behaviours such as attraction to children". He thought that the knowledge that he 
would be a Schedule 1 offender forever might make him more motivated to do sex 
offending work but then added that "} just want to do the work to change myself 
any way". 
The responses indicated that the fact of the sentence had an enormous impact on 
the young person, that they valued work but that positive change was very much a 
part of maturation. There was also a general sense that young people wanted to 
take a personal responsibility for their change. 
In order to further understand the extent to which the young people considered 
detention an effective way of dealing with harmful sexual behaviour they were 
asked whether they thought sex offenders should be locked up. Most young 
people gave nuanced responses, often distinguishing between types of sex 
offender. 
William initially said that sex offenders should be locked up but then added that 
this should only apply to "some - people that do kids and horrible stuff". Daniel 
also said that he did think sex onenders should be locked up but went on to 
comment "But they should also be given a chance to prove themselves and to 
move on from what they've done to build a better future. It is right that they 
locked me up - it helped me to make progress". Thomas also responded that 
"some of them - not all of them" should be locked up_ marking a distinction 
between "the ones who know it's wrong and just do it" who should in his view be 
locked up and "the ones like me who had a bad childhood" who he felt should not 
be locked up. 
Peter's initial reaction was that sex offenders should not be locked up be this wal) 




serious crimes should get locked up - that includes me. Although I didn't want it." 
Max also felt sex offenders should not be locked up but then reflected as further: 
"It depends. Well they should start off somewhere like this and if they 
misbehave go to secure. Yes even grownups. Everybody should be given 
a second chance - think that is a better way." 
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5.5 Leaving the criminal justice system 
Leaving the criminal justice system behind is fraught with difficulties (U R Boss, 
2011; Bateman et al 2013b). The transition is most pronounced where a young 
person leaves custody because of the physical changes (Bateman et ai, 2013a). 
Yet those with criminal convictions face a number of difficulties in reintegrating 
and rehabilitating (Bernburg and Krohn, 2003; Nacro, 2003b). This problem is 
particularly pronounced for people with convictions for sexual offences due to 
additional concerns and restrictions (Hargreaves and Francis, 2013). In addition to 
practical hurdles, there a conviction for a sexual offence will create a spoiled 
identity or stigma leading to negative perceptions both by the offender and society 
as a whole (GotTman, 1961). 
In this context, part of the research, was designed to probe young people's 
knowledge and experience of leaving the system, including their views about their 
identity and their anxieties and hopes for the future. Given that the research was 
tied to the placement for ethical reasons, all of the young people interviewed were 
still under supervision. Two young people, William and Peter, had recently left 
the placement and were able to provide some insight into that experience. 
5.5.1 Understanding risk management provisions 
Young people convicted of sexual offences will, as a matter of course, be 
subjected to a number of risk management procedures. including supervision and 
oversight from MAPPA, multi-agency responses to those who are deemed 'to 
present a risk to children' (or 'schedule one') and sex offender notification 
requirements (see Chapter 4.7). Young people were a.<;ked specifically about 
schedule 1 and the sex offenders' register. 
Young people's responses on the whole suggested a hazy understanding of these 
provisions with a great deal of misunderstanding abnut what they were and what 
they were intended to achieve. Although all young people were asked about 
schedule one and whether or not they had heard the teml or knew what it meant, 
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answers to these questions were so vague that there is little that could be drawn 
from an in-depth analysis to these questions. This analysis therefore focuses on 
young people's understanding of notification requirements, referred to here by the 
colloquial term, 'sex offenders' register.' 
5.5.1.1 Knowledge ofsex offender registration requirements 
As all the young people had convictions for sexual offences and none had an 
absolute discharge, they would all have been subject to notification requirements 
at the point of conviction. However, only eight of the young people said that they 
knew what the register was and what they had to do as a registered sex offender. 
One young person, Oliver, claimed that he was not on the register and never had 
been. In fact, following further inquiries, it emerged that he had been required to 
register (and probably had) but that at the point of interview his registration 
requirement had already expired. However, as he felt it did not apply to him, 
Oliver declined to answer most of the questions concerning registration. 
Young people were asked a number of detailed questions to test their knowledge 
against the legal requirements of notification. They were also asked how long 
they thought they were on it for. All nine young people \vho were subject to 
requirements claimed to know how long they would be on the register for 
although only five young people gave the correct answers based on an analysis of 
the case papers. There was some general confusion about whether those who were 
subject to indefinite registration could apply to come off, compounded by the fact 
that the law in fact changed during the research period following the case of F in 
the Supreme Court. 
Young people's responses to their understanding of the registration requirements 
are set out at Figure 9. 
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Figure 9. Understanding of registration requirements 
Did the young 
person know oftheLegal Requirement 
requirement? 
Yes No 
The initial notification of name, date of birth and home 
address or any notification of a change of details has to be 
completed within 3 days and the offender's National 6 4 
Insurance Numbers must now be given 
Notification is required of any UK address in which the 
person resides for 7 days or more, whether consecutive or 5 5 
not, within a 12 month period 
All relevant offenders must confirm their notified details 7 3
annually 
Notification must be given in advance of foreign travel, 
and return to the United Kingdom in accordance with the 6 4
requirements of the Sexual Offences Act 2003 (Travel 
Notification Requirements) Regulations 2004 
All notifications have to be made in person at a police 
station; and pohce may take fingerprints and photographs 9 1
at initial notification and at any further notification, annual 
or otherwise I I I 
Thomas was one of two young people who did not claim to not know what the sex 
offenders register was "except that it exists and I have to sign it". 
Despite eight young people claiming to understand the registration system, when 
asked about the detail only five were confident about the most provisions and only 
four were clear about the travel restrictions. 
Peter confirmed that he knew what the register was and described it as "some 
annoying bullshit stuff you have to sign on to". He said that he did know what 
someone had to do as a Registered Sex Offender explaining this as "tell them if I 
move, or stay out anywhere overnight:' However, as noted below, he did not 
understand who could in fact find out about his registration. 
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Daniel also claimed to know what the Sex Offender Register was but while his 
explanation that it was "for people who have committed sexual offences to keep a 
track on you", it later emerged that he had conflated the requirements with those 
of his licence supervision stating that you have to "sign on, see YOT (now 
Probation for me), have meetings, appointments". 
Oliver claimed to know what the sex offender register was, describing it as a 
"register with names and locations of sex offenders". However, he had 
completely misunderstood the requirements in practice, stating that you have to 
"check in with the police every week and that you can't go to certain places" 
whereas the requirement to check in with the police is annual and there is no 
restriction on where you can go other than a requirement to notify the police in 
certain circumstances. 
Max also claimed to understand the requirements of the register but incorrectly 
explained it as "having to sign on every three weeks or six weeks or every year" 
and "every time that the Court or Police says so". He was also unclear on probing 
about the residency requirements. 
Harry provided the most accurate understanding of the register and its 
requirements. However, even he revealed some important gaps in knowledge. He 
thought it existed as an actual list and was also unaware of the requirement to 
notify if you reside away from home for more than 7 days or more, whether 
consecutive or not, within a 12 month period. He had thought the requirement 
was only to notify where you stayed away for more than seven days in one go. He 
also was not really sure about the requirement to advise foreign travel in advance. 
These gaps in knowledge were critical because it only takes one breach of the 
requirements to make a person liable to be sentenced for a breach, with a penalty 
of up to five years' imprisonment. 
William also claimed to understand the registmtion requirements summarising 
them as, "can't work with kids, police know where you are, you go every year and 
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they keep checking on you". This betrayed some gaps in knowledge as there is 
nothing in the registration requirements to prevent you from working with 
children. When probed further, William was not aware that your National 
Insurance number must be given. This was of significant concern as at the point 
of interview William had left the placement and was in the transition to 
independent living. 
5.5.1.2 Disclosure of status as a registered sex offender 
Young people were also asked about who could find out about their status as a 
registered sex offender; young people were presented with a list of various options 
of professionals and lay people who might be abJe to find out. Their responses 
suggested that they perceived that this information was available to a wide range 
of people (see figure 10). 












5.5.2 Reactions to risk management provisions 
Emerging research suggests that risk management provisions such as registration 
requirements can be counterproductive in telIDS of failing to manage risk 
effectively and increasing risk by restricting the availability of protective factors 
(Tewksbury and Lees, 2007; Hargreaves and Francis, 2013 and stuff cited in Janes, 
2011 ). 
The young people were therefore asked whether they felt that they were effective, 
whether they 'minded' being subject to them, whether they would like a chance to 
come off the register if they were on it forever and whether risk management 
provisions provided an incentive for them to change the young person to change. 
, 
I 
\ 5.5.2.1 Perceptions of effectiveness ofthe sex offenders' register i In terms of effectiveness, Max was the only person who felt confident that people I 
I 
~ would be safer because he was on the sex offenders register. ~ 
Max explained the reasoning for this as "because the Police knew where I was all 
the time. I could have been anywhere which could have put people at risk. I 
could have done more offending". He fUIther elaborated: 
"because then they know if you are living with someone with kids and can 
make sure that the person you are living with knows. For me, I want to 
have kids and I would tell them but it would be helpful for services to do it 
first" . 
It was interesting to note that Max had, by the point of his interview, completed 
his criminal justice supervision order and remained at the placement as a 
voluntarily looked after child. However, it also appeared that he had to a certain 
extent muddled the function of the register with the triggers for disclosure. 
Four of other young people were confident it would not and the others were 
unsure or did not know. Those that were confident that there was no relationship 
between safety and the register either felt that on tlle basis that it was ineffectual 
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and simply increased the risk of third party disclosure or on the basis that the risk 
reduction work was something that they had to take control of rather than to be 
controlled by external forces. 
Peter was clear that other people would not be safer because he was on the 
Register commenting "not really - I don't think it really does anything - it's just 
one of those things where people can nose in on what you're doing." William was 
also firmly of the view that people would not be safer just because he was on the 
register. He commented that "you are still the same as other people. It doesn't 
stop you offending" . 
Daniel was quite clear that he did not think that people would be safer just 
because he's on the Register. He commented, "I am not a risk compared to what I 
was - I feel a lot better and I don't want to do that again any way. I know that I 
would just get more time in prison and on licence". 
Similarly, Harry thought that other people would not necessarily be safer just 
because he had been on the register "because I would not re-offend whether I am 
on it or not." However, he did not feel the same way about other people with 
convictions for sexual offences, adding that "other people who are on it are a risk. 
I don't know how exactly it makes people safer though". The implication was that 
he associated being on the register with presenting a risk but was unclear as to 
how being on the register assisted with managing that risk. 
5.52.2 Feelings about being on the sex offenders register 
Unsurprisingly all those were subject to indefinite notification requirements said 
they would like to come off it, with one person commenting, 'everybody would'. 
Despite the clear enthusiasm for being removed from the register in the future, 
when asked whether they minded being on the register, only three young people 
said they minded 'a lot', two said they minded 'a bit'; three said that they didn't 
mind; and one said that they thought it was a good thing. Oliver did not express a 
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view. Harry was one of the young people who said he 'did not mind' being on the 
sex offenders' register. However, he commented that this was because "it doesn't 
really affect my day to day life." It was possible that position might change once 
he left the placement. 
William was one of the young people who 'minded a lot' being on the register 
adding "I don't like it. I don't know - it does nothing. I think there should be one 
for where there's an adult victim and another one for where there are child victims. 
I feel like I am lumped in with people who have done sex offences against kids". 
The five young people subject to indefinite notification were also asked about 
whether the knowledge that they would be on the register forever affected their 
motivation to do sex offending work. Two said that they were more motivated by 
this knowledge, but three said that it made no difference to them. 
Peter felt that being on the sex offenders' register forever did not make any 
difference to his motivation to do sex offending work as he said that he would just 
"do it anyway". However, Daniel was extremely clear that he would like a chance 
to come off the sex offenders' register. He commented that he was "not sure 
how", he would be able to do this. Daniel was clear that the option of coming off 
the register was "a massive incentive even though you get rewarded just by 
making progress but it takes it one step further because I don't want to be on the 
Sex Offender Register all my life". 
5.5.23 Perception of impact ofregistration on life chances 
Although sex offender registration is a simply a notification scheme the public 
perceptions surrounding it and the risk of third party disclosure recognised by the 
Supreme Court in F made it at least possible that young people would see it as 
having a negative impact on life changes (Hargreaves and Francis, 2013). 
179 

In order to test out young people's perceptions of this, they were asked whether 
they felt being on the register would make it harder to get a job, make friends and 
have a sexual relationship in the future. 
Daniel thought that being on the Register would all of these things harder. 
However, when he explained his reasoning, it also appeared that he had confused 
the implications of the register with the requirements flowing from the fact of his 
conviction and the requirements of supervision on licence. 
Max and Peter confirmed that they thought being on the Register would make it 
harder to get a job, move to a new home and have a sexual relationship. However, 
most of their answers also appeared to relate to the fact of their conviction and, in 
Peter's case, his on-going supervision on licence. 
Thomas and Patrick both thought that being on the register would make it harder 
to get a job, but felt that other aspects of their lives would not be particularly 
affected by the registration requirements. Again, these responses betrayed a basic 
misunderstanding as to the restrictions f10wing from the register. 
Harry was the only young person who had clear ideas about the limits of the 
register. However, even he associated the register with restrictions on 
employment and education stating "most jobs are okay - so long as they don't 
relate to children, there shouldn't be a problem" and reflecting that it might not 
affect college seeing that he was at college at the moment while being closely 
supervised. In terms of whether or not it would affect getting a place to live he 
was firm that it would not "because they can't stop you living in an area just 
because you are on the register". He did not think that it would make it more 
difficult to make friends because "they don't have to know about it - I've got 
loads of friends in college". In relation to whether it would make it more difticult 
to have a sexual relationship or not, he was not ~ure. He commented that he had 
not been in a sexual relationship yet and whether or not that has an impact would 
be down to how disclosure with your partner went. 
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While the young people had misunderstand the requirements of the register and its 
strict legal purpose, it is understandable that they saw the measures of public 
protection representing a single package and realistic that being on the register 
would be likely to lead to disclosures under MAPPA or child protection 
provisions. 
5.5.3 Senses of self and other sex offenders 
The potential stigma of being a sex offender is well documented in the literature 
(Goffman, 1961, as cited in Newburn, 2007) Young people were asked both how 
they felt generally about sex offenders. whether they thought of themselves as sex 
offenders, and whether they thought other people would think of them as sex 
offenders. These questions were designed to understand the young people's 
perceptions about how they viewed themselves in light of their conviction of a 
sexual offence. 
553.1 Thoughts on sex offenders generally 
Daniel said when he hears the word "sex offender" he feels "disgusted. Both 
thinking of myself and of others". When asked what he thought of when he heard 
the word sex offender Oliver commented "bad - not a good thing. Something that 
doesn't want to be talked about - kind of bad". Max said that the term sex 
offenders: 
"can be two different things. It could be rape or that you have just 
offended. There is rape sex offenders and there is nOimal sex offenders. 
With rape you raped a person and with the others you have just touched 
them". 
William associated the words "sex offender" with "someone \vho has done a sex 
offence". He said it made him feel "angry" and that he "didn't like it and doesn't 
want to be one but has no choice now". 






The 'what works' literature places great emphasis on self-esteem in the 
rehabilitation process (Hackett, 2004). Yet there is some evidence In the 
criminological literature as to the negative impact of system contact (MeAra and 
Mcvie, 2007) and spoiled identities (Goffman, 1961, as cited in Newburn, 2007). 
It seemed important to gain an understanding as to how young people saw 
themselves and how they perceived others to see them. 
Young people were therefore asked whether they thought of themselves as a sex 
offender: four said yes; six said no. They were then asked whether they thought 
other people thought of them as a sex offender: seven said yes; one said no; two 
said that they didn't know. 
Figure 11: How young people saw themselves and how they perceived others saw them 
Do you think ofyourself as a sex Do you think other people think ofyou 





" Don't know 
Daniel, Patrick and Peter did not see themselves as sex offenders and either did 
not know or care whether other people saw them as sex offenders. Daniel stateD 
that he did not think of himself as a sex offender commenting "1 just feel like I've 
moved on". When asked whether other people think of him ns a sex offender he 
commented "I don't really know. You don't know what other people think". 
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Patrick did not see himself as a sex offender. He also felt that other people would 
not see him as a sex offender, responding "not really" to this question. Peter 
stated that he did not think of himself as a sex offender and commented that he 
has "never really thought of it although probably I am". In whether other people 
think of him as a sex offender, he stated 'yes' and commented, "If they know 
what I've done. But in a way I'm not fussed and I don't care what other people 
think." 
Thomas, William and Harry did not see themselves as sex offenders but felt that 
other people saw them as sex offenders. Thomas stated: 
"I thought about this for a long time until I was about 17. 1 used to think 
like this but now I just think it's something I've done wrong and now I 
have to live with all the consequences. The work I have done here has 
made me change my view". 
However, he did think that other people would think of him as a sex offender 
commenting "the Police and that lot, MAPPA, Social Worker - it's fair because 
I've done the crime and they haven't". Harry did not see himself as a sex 
offender. Although he was sure other people did see him as a sex offender, he 
added: "it doesn't really bother me because it is the opinion of statT here mainly 
and they are just doing their jobs". William also said he did not think of himself as 
a sex offender. But when asked whether other people think of him as one he said 
yes. He commented "I don't like it. I want to try and get a normal life. I can have 
one sort of but it is hard". 
Max, Charlie and Oliver did see themselves as sex offenders and felt that others 
would see them in that way too. Max contirmed that he did think of himself as a 
sex offender but added "in the past. But not now. Because I have done the work 
and I have a clean slate". But when asked whether other people thought of him as 
a sex offender, he answered yes and added "not all people. Probably 25% would 
and everyone else might give me a chance staff just see me here as [Max]." 
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Charlie was clear that he thought of himself as a sex offender, "[b]ecause I have 
done it in the past". When asked whether other people think of him as a sex 
offender he said yes but added "Not all people, but some people might. I am okay 
with it personally." 
Oliver also saw himself as a sex offender. However, he added: 
"I know I am but jf I was asked to describe myself that's not the first 
thing that comes to my mind. I have my own personality. All that ties in 
with not judging people straightaway". 
Oliver was sure that other people do think of him as a sex offender. He added: 
"Obviously certain people - mainly professionals - do think that. It's not 
really a problem. People who know about what I've done, but not 
everyone. I would like to hope my family don't think of me as a sex 
offender" . 
The youth justice worker suggested that children with harmful sexual behaviour in 
the criminal justice system experience a distorted development process, influence 
by perceptions of themselves and perceptions of others: 
"Their personal development cannot continue naturally. They can't have a 
'normal' development and opportunities to develop. Their innate 
development is hindered. The problems that face HSB young people are; 
(1) often think there is something 'wrong' with them~ 
(2) they presume everybody will have a very negative view of them~ 
(3) views of people around them actually are mixed." 
The child protection specialist raised concerns about public perceptions about 
children with harmful sexual behaviour: 
"Public perceptions are more worrying, or at least equally worrying. I 
wanted the national charities to be more vocal about this but it is difficult 




victims if they get treatment. It is a hard sell because of our anxiety about 
children and sexuality, sexual offending and risk." 
This view was reinforced by the forensic psychologist who noted the very 
different nature of children with harmful sexual behaviour compared to adults: 
"There is a panic about children who commit sexual offences against other 
children. In my view it is often a transient state and the children are often 
trying to meet their needs in an appropriate way but they cannot or do not 
want to control their behaviour. Once they can control their behaviour, 
they refrain from the abusive behaviour and they also just grow up and out 
of those interests. Let's contrast that to an adult with an interest in 
children. An adult would usually have a range of appropriate sexual 
partners available (even if it is a prostitute) and would nonetheless choose 
children. By contrast, children often don't have appropriate sexual outlets 
available to them." 
The young people's answers demonstrated fairly strong negative views about sex 
offending and in some cases sex offenders generally but also suggested that they 
mainly were able to distinguish themselves and those who had committed 
offences in similar circumstances from the group as a whole. This could indicate 
that for even this group who had committed serious offences there was genuine 
hope for rehabilitation. 
5.5.4 Impact of conviction on life chances 
There is a growing body of literature that suggests that the administrative and 
legal consequences that flow from the fact of a conviction for a sexual offence 
make it difficult for children to make a fresh start in life (Hargreaves and Francis, 
20 13~ Nacro, 2003a). As the YOT caseworker noted, "The sticking point, 
especially for young people with long custodial cases, is the resettlement." 
Young people were specifically asked about the impact of their convictions for a 
sex offence on life chances, including employment, education, housing, 
friendships and sexual relationships (although several also talked about their 
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perceived impact of the sex offenders' register on these things). One said not at 
all; two said a little bit; seven said' a lot'. Oliver felt that his conviction for a sex 
offence would affect him "a lot" in the future. He stated that it was: 
"One of those things that is always going to be hanging over my head. 
I'm not 100% used to the idea because I'm not used to living outside of 
here. I will have to get used to the reality of it once I leave here. It will be 
a struggle at first". 
Max had similar views about his conviction: 
"It is going to affect me a lot. I won't be able to get a good job and a nice 
house and stuff. I don't think it is fair but at the end of the day I made a 
mistake and I am paying for it". 
Employment~ education and housing 
Nine young people felt that their conviction would make getting ajob harder. Just 
five young people felt it would have an impact on education or housing. It should 
be noted that at the point of interview some young people were in education 
arranged by the placement. Only two had sought accommodation in the wider 
community. 
Patrick seemed to think that it would make it harder for him to get a job because 
"you have to tell them everything you have done and if you do not and they find 
out later they can sack you." He did not seem to think his conviction could affect 
his life in other ways. 
Max thought that his sex offence would make it harder to get a job - "because if 
you see a sex offence it is harder to get a job because of the nature of the offence". 
In relation to education, he commented "depends. If you are already in school 
they could kick you out. I am doing education now but with help from staff to 
sort it out". In relation to a place to live he thought the conviction would make it 
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I "quite harder. Because you can't get any places when you try to find a house. 
have to tell G-Map, Social Worker and MAPP A and they are all helping me" . 
Daniel also felt registration would make it harder to get a job "because if you are 
working, they would have to check out your records or something"; harder to do 
education "because they will find out about your offence because of being on the 
Register"; harder to get a place to live "because on the Council they can look at it 
and they might reject you". Harry thought that his conviction for a sex offence 
would make it harder for him to get a job. He did not think it would make it 
harder for him to do education. 
Charlie also thought registration requirements and his conviction make harder to 
get a job because: "If going for a job even like in catering where there is someone 
with the same grades as me but no crimes then they would probably get the job 
before me". However he was unsure about the impact on education and housing. 
At the point of interview, Charlie had not attempted to join mainstream education 
or resettle into the wider community. Peter also thought the register would make it 
harder to get ajob '''cause it always comes up that I have a record". However, he 
did not think that it would make it harder to do education and confinned that he 
was "starting college again next week". Peter did, however, think it would be 
harder to get a place to live because "I have to speak to my Offender Manager 
before I can move into a new area." 
Oliver thought his conviction might make it harder to do education and 
commented that "It would make it a bit harder - not impossible - as you've got to 
do all the disclosures in interviews". 
William considered that being on the register would affect getting a job due to the 
need to make disclosures. Likewise he thought it would affect education as there 
could be "young ones" at college, he thought it might affect getting a place to live 
because "coppers check it all out with MAPPA and all that". 
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The residential home manager highlighted the difficulties in helping children with 
harmful sexual behaviour to access mainstream education: 
"Getting young people with harmful sexual behaviour into education in the 
community is a big issue. Colleges are very reluctant because of the 
anxiety and fear around juvenile sex offenders; they fail to see them as 
young people who need education and opportunities but instead see them 
just as sex offenders. 
Friends 
William felt that his conviction wouldn't stop him making friends. Max did not 
think it would make it harder to make friends and commented: 
"You don't actually tell your friends because they don't need to know and 
you don't trust them yet. I have told five friends and all of them have been 
quite good about it and said as long as you have changed. I did this by 
myself. They are friends from home". 
Charlie thought it might make it harder to make friends although he qualified this 
by commenting: "As long as they don't know. But you have old friends who 
know about it and don't mind it's okay but brand new friends - well it might 
make it difficult." 
Daniel felt it would be harder for him to make friends, "because you may have to 
tell them". 
The YOT caseworker, referring to a case where a 13 year old had been told to 
have no contact with peers, commented on the importance of social integration: 
"This meant that he could not go to school or do the things 13 year aIds 
usually do. This was really isolating; this 13 year old needed peer group. 
In this case, his risks were to much younger children and he could have 
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been managed within a peer setting. Sometimes services over manage and 
over emphasise risk and don't given them any leeway as a child. What 
scares me is the idea that by over managing we can risk making things a 
lot worse. Are we isolating these young people? When you look at some 
of the traditional characteristics of adult sexual offenders they tend to have 
poor social skills. Are we creating adult sex offenders instead of 
supporting young people through integration?" 
Sexual relationships 
Five young people felt that their conviction or status as a registered sex offender 
would make it harder to have a sexual relationship. However, a number of young 
people envisaged a relationship as part of their future hopes once they left the 
placement. 
William said he was about relationships as he was "scared that they will find out 
and you could lose them". He felt that it would affect a sexual relationship as "if 
they find out, you could get locked up for just having a one night stand which is 
something that loads of people do". 
Charlie also felt sexual relationships would be harder "[p]robably because if a 
girlfriend found out they may be like oh my god - it would be embarrassing." 
Max felt that "if you are trying to get a relationship going, when you tell them, 
they will just leave. You need to tell them before you have sex and it will be 
hard" . 
Daniel was also clear about the difficulties of having a sexual relationship 
because: 
"they would have to know that. More than that they would have to know 
what my offence was and that I'm on the Register. The hardest bit would 
be saying what my offence was". 
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Oliver was also concerned about the impact of his conviction on having a sexual 
relationship. This was 'serious'. He felt it was "definitely something that you 
would have to speak about eventually". He referred to the disclosing as a shock 
for the other person. He added that it "definitely puts restrictions on you". You 
just have to learn to live with the consequences. You shouldn't use it as an excuse 
to hold your life back." 
Peter was so negative about his prospects of a sexual relationship that he felt he 
would not even attempt it. 
Too hard to bother 
Thomas thought a conviction for a sex offence or a history of sexual offending 
would affect him in the future 'a lot', adding "because you have to tell people and 
stuff will be hard". However, in response to questions about sex offender 
registration earlier in the interview Thomas had contemplated that one way to 
avoid these difficulties would be just not to tell friends and partners about his past. 
Although Peter did not think that it would make it harder to make friends, he did 
believe that it would be harder to have a sexual relationship because: 
"You have to tell them about my offence after a certain time. I've not 
been in that situation yet but that is partly because I don't want to have to 
tell them. A few months ago somebody liked me and I liked them back 
but I said just to be friends which is what we did. Although we don't see 
each other much now. I don't think I will ever have a relationship - it's 
too much hassle". 
It should be noted that Peter was one of two young people that had left the 
placement and was living in the wider community. This could indicate that young 
people had unrealistic expectations about the possibility of sexual relationships a.c;; 
long as they remained in the protected environment of the placement. Peter also 
commented that he was only 13 and that "it's nearly 10 years since I did it - it's 
all gone on for too long and it will keep on going for years to come," WHliam, 
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who had also left the placement at the point of interview, felt that as a result of his 
sex offence it would make it harder to get a job, do education, get a place to live, 
make friends and have a sexual relationship. 
The YOT caseworker observed the difficulties of reintegration and the need for 
support: 
"In terms of development and education, a year or two is a massive period 
for young people - it is very different from an adult's experience. So when 
young people come out of prison they can feel that they are almost alien, 
or at least things are very very different for them. Young people need a lot 
of help with peer group development and social development." 
5.5.5 Hopes for the future 
There is an increasing recognition that risk of sexual reoffending should be 
assessed with reference to protective factors that predict desistence as well as the 
identification of factors that predict risk rather than on the identification of 
protective factors that predict desistence from reoffending (Miller, 2006~ Rogers, 
2000; Farrington, 2007, as cited in Worling, 2013). Worling (2013) has produced 
a check list of protective factors specifically designed to accommodate this view. 
The check list includes items such as 'hope for a healthy sexual future' and 'pro­
social peer activity' . 
Young people were therefore asked about their hopes for the future in order to get 
a view as to the extent to which they were able to envisage a good life for 
themselves despite some of the potentially negative or damaging aspects of the 
criminal justice processes they had experienced. Young people were asked where 
they saw themselves in one year, five years and ten years' time. 
Charlie envisaged that he would still be at the placement in a year's time, that in 
five years lime he would be living back in his home area "on my own, probably at 
Uni doing catering." His ambition in 10 years' lime was: "To have a job~ 
girlfriend, car. Sorted!" 
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Patrick saw himself in one year's time at the age of 16 trying to get a house and a 
job - hopefully song writing if he did not become a singer himself. In five years' 
time at the age of 20 he hoped to be writing songs for other singers and living in a 
rural town. By the age of 25 he hoped to be married. 
Oliver saw himself in one year's time his "own place - probably still in college 
and having small part time jobs". In five years' time, he also saw himself in his 
"own place - by then hopefully working in animal care and possibly with a 
partner". He considered that in 10 years' time, he "definitely hoped to have a job, 
a long term partner and his own place". 
Thomas saw himself at the residential home still in one year's time. However, in 
five years' time he wished to have his own place and be looking for a job with 
animals in his home area. In 10 years' time he hoped to have won the lottery. 
Max wanted to be in a 'good job' brick laying or plumbing within the year. In five 
years' time he wanted to be in his own home and having his own business and in 
10 years' time he wanted the same plus a wife and kids - although one he thought 
would be enough. He said that he would "really like a clean state instead of me 
having to keep the slate as clean as possible". 
Harry explained that on a year's time he would be in a secure mental health 
placement. In five years' time, he thought he might still be there or have settled 
into a particular city, at college "just doing a course and sticking with it - or 
getting a job in drama". In 1 0 years' time he wanted to be based in a particular 
city with a good family and to be "rich and famous". 
William saw himself in one year's time as being "freer", in five years' time as 
having 'a job and everything' and in 10 years' time being off licence with a job 
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and wife and kids but only once he was actually off licence as there was such a 
risk of being recalled. 
Daniel thought he would still be at his current residential placement and in college 
in one year's time. In five years' time, he hoped to be in University and in 10 
years' time he hoped to be working in music and living in his own flat. 
Peter was unable to say where he would see himself in 1 years' time. However, 
he hoped that in both 5 years and 10 years' time he would be back home, off 
licence and working. 
Sam saw himself in one year's time in another house on the site of the current 
placement with more independence e or possibly being outside "with a Mazda 6 
on the front drive and in college. By the age of 22 or 23 in five year's time he 
wanted to have kids two to three years of age, a house, a job, a boyfriend or a 
girlfriend. He added that "you can have kids with a boyfriend and that he would 
like to adopt a child because there are so many children without proper parents", 
although he added "if I wasn't a sex offender I would definitely do that". In ten 
years time at age 28, he hoped to have brand spanking new car, be in a job and 
with kids aged around 7. He also hoped that maybe by then he would be able to 
go on holidays, be off licence and be off the register. 
5.5.6 Realities 
In order to gauge whether hopes matched reality, the current position for each 
young person was ascertained at point of submission. 
Charlie has been recalled to custody twice since the interview. the first time to an 
secure children's home and the second time to a YOI; he is currently in the adult 
estate. He has not been charged with any further offences. 
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Patrick has moved on to a specialist residential college in the community. 
Oliver is at university, studying at degree level. 
Thomas has moved on and is in the community in a supported transition package 
while studying at college. 
Max is living in the community with support and attending college. 
Harry is in a secure mental health placement as he anticipated. 
William continues to do well in the community, enjoying regular visits to his 
family. He has managed to have a girlfriend and some temporary jobs. 
Daniel made it to college where he did really well; unfortunately, he was recalled 
to adult custody for not disclosing the names of friends under the age of 18; he 
was not charged with any further offences. 
Peter remains in the community under supervision, attending night college and 
planning to move back to his hoe area. He is looking for work and has made 
some friends. 
Sam is preparing to move and has been at college and undertaking work 
placements. 
The parole board member noted the difficulties young people face with transitions 
between different sections of the system: 
"There are also issues with transitions between one section of the system 
to another. This plays havoc with the young people in tenns of their sense 
of security and their ability to be open and honest, and it is problematic 
when new professionals do not recognise the value of the previous work:' 
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The varied outcomes indicate the pitfalls and possibilities for young people with 
hannful sexual behaviour in the criminal justice system. 
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Chapter 6: Conclusions and recommendations 
6.1 Knowledge and experience prior to contact with the crimina/justice system 
6.1.1 The general deterrent/social message function of the law may not work 
for children with harmful sexual behaviour 
The law has developed over centuries with the clear purpose of protecting 
children both through removing those (including other children) likely to cause 
harm through sexual offences from general circulation in such a way as to deter 
the perpetrator from further offending on their return to the community and 
through general deterrence designed to prevent sexual crimes being committed in 
the first place (Easton and Piper, 2012). 
The responses by children in this research raise questions about the extent to 
which the deterrent social messages associated with the criminal justice system 
have their anticipated effect. For this sample at least, it appears that at best, the 
deterrent function of the law has been limited to reducing the likelihood of repeat 
offending by individual children. However, taking on board their own 
perspecti ves and the research on recidivism and treatment, the impact of maturity 
and intervention cannot be ruled out. 
There is nothing in the latest research on recidivism rates for this group, which 
suggests naturally low rates of sexual reoffending and even lower rates where 
intervention is completed (Hargreaves and Francis, 2013; Rich, 2011), to indicate 
that punishment, let alone incarceration, makes any contribution to making society 
safer apart from incapacitation. 
The literature on the prevalence of sexual activity among young people suggests 
we are dangerously close to the situation described by Zimring (2004) where 'if 
partners are the same age or younger, at least 50 per cent of all boys at some 
period of adolescence have committed sexual felonies with girls under eighteen' 
(2004, p.52). 
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While the young people in this sample had been convicted of serious offences, it 
is highly unlikely that harsh punishments delivered by the courts would have 
deterred them from their behaviour. On the other hand, it appears that a 
combination of therapy and maturity had a positive effect on at least their self­
reported willingness to refrain from offending. 
Recommendation: Legal guidance, such as CPS guidance and Sentencing 
Council guidelines, should be revised with a view to reconsidering the utility 
of punitive deterrent approaches to this group in light of the research 
concerning recidivism and treatment. 
6.1.2 Understanding harmful sexual behaviour in the context of sexualised 
culture and having the knowledge to avoid offending 
Although this research did not set out to investigate the early exposure of sexual 
behaviours to children, many respondents volunteered information about exposure 
to sexual behaviour and images at an early age. In some cases, this arose during 
questioning about understanding the offence because there was an assumption that 
if everyone was doing it, it could not be against the law: 'all the lads who I was 
with were having sex with other people. So I thought I would have a try' (Max). 
Whether or not this is plausible explanation in this particular case, a number of 
studies have pointed to the 'sexualisation of culture' (Ringrose et al. 2012; 
Papadopoulos, 2010; Bailey 2011). 
Some of the young people in this sample struggled with laws that seemed 
intuitively unfair when matched against what they perceived to be everyday 
experiences. For instance, when asked about whether two 12 year oIds should be 
allowed to have sex Oliver commented: 
"Sex is getting younger and younger - but 12 is too young. Would you. 




bigger picture as in their background. Becoming a rapist at 12 is a bit 
harsh - better to do therapy and talk". 
The intuitive 'harshness' of a law that punishes as a 12 year old must be 
considered in the context of what is considered 'ordinary' sexual behaviour. Yet, 
as Phippen's research on 'sexting' suggests (2012), notions of ordinary sexual 
behaviour are also shifting. Thus Charlie's unsettling assertion that from his 
experience of viewing porn, he 'thought people were supposed to get upset when 
they had sex', suggesting a highly distorted view of sex, is also an important 
context in which his harmful sexual behaviour should be considered. In addition, 
Charlie and other young people indicated a distinct lack of knowledge about the 
law concerning sexual offences. 
Charlie's offending behaviour may have been very different from that of two 
other children under the age of 13 engaging in mutually agreed sexual activity. 
However, it is important to understand the combination of his distorted view of 
sex, his perceptions of the ordinariness of early sexual activity and his lack of 
knowledge about the legal boundaries of sex, in order to consider what kind of 
response might make sense to young people and help them to avoid further harm. 
The literature on sex and relationships education described at Chapter 2.1.3 
corroborates his knowledge deficit in terms of relationships, sex and the law on 
sexual offences. A significant proportion of children in this sample claimed not to 
know what was acceptable and what was against the law at the point of the 
offence. 
However, once equipped with knowledge about sexual harm and the law, several 
of the young people were at least able to think independently about the justice of 




It seems that something has to change: either the law must change so as not to cast 
so a wide net over a significant proportion of children as they grow up, or 
information and education provided to children must be adapted so that children 
are taught precisely what the law is and how to avoid breaking it. 
All the children in this sample were engaging in therapeutic interventions which 
gave them very clear ideas about what was acceptable from a sexual perspective, 
indicating that it is possible to explain this to young people in ways that can be 
applied to their life. For instance, all the children understood the rationale behind 
the law prohibiting sexual contact under the age of 13, regardless of whether or 
not they agreed with it. 
This indicates that children are capable of understanding legal restrictions and the 
reason behind them if they are taught about it. Current sex education appears to 
take the form of streams of information such as biological, health and 
relationships with legal information being virtually non-existent in the curriculum. 
If we expect children to face the consequences of the legal system, they should be 
taught what the parameters of it are in a way that makes sense. This is not to say 
that the serious harmful sexual behaviour perpetrated by the children in this 
sample could have been prevented simply by a more robust and comprehensive 
system of sex education. However, that such an approach could minimise the risk 
of environments where such behaviour occurs. 
Recommendation: Sex education should be broadened out to include 
relationships and clear legal information about what constitutes a sexual 




6.1.3 Young people's decision making capacity and understanding and the 
attribution of criminal responsibility for sexual acts 
In the sample all but one child would have been within the 10 - 14 age group at 
the point of the offence. As a consequence, the prosecution would have to have 
proved that they were sufficiently capable of committing the crime under the 
doctrine of doli incapax had they committed the offences before it was abolished 
by the CDA 1998. Recent developments in neuroscience have validated the 
rationale behind doli incapax in recognition of the on-going development of the 
cognition and reasoning in young people into their late teens and early twenties 
CDelmage,20l3). As noted in the legal framework at Chapter 4.3, the rationale 
behind the ages of consent that a child should be sufficiently mature to engage in 
sexual activity does not apply to a child's readiness to be responsible before the 
criminallaw. 
Recommendation: the age of criminal responsibility should be increased or 
disapplied in sexual offence cases. 
6.1.4 Transitions from victim to offender 
For ethical reasons, it was not appropriate to ask respondents whether they were 
victims but some volunteered this information. When they did, they made the 
important point that they were dealt with exclusively as offenders. Although only 
two young people in this sample made such disclosures, Boswell (1995) and 
Hackett et al (2013) highlight the significant overlap between offenders and 
victims. 
Yet there is a bifurcation in the approach of the criminal justice system towards 
these two groups. By ignoring the needs of children as victims of offences 
themselves just because they have gone on to offend creates an obvious disparity 
in treatment and a sense of injustice, exemplified by William's comments that. he 
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did not know what rape was until he was charge with it at the police station, even 
though he had been a victim of rape himself. 
Recommendation: Practices and procedures should be put in place to ensure 
that child victims of sexual abuse should be treated as victims even when they 
go on to offend. 
62 Contact with the criminaljustice system 
6.2.1 First impressions: the police 
Despite the small sample size, the research provided some case studies 
demonstrating the critical role of the police as first points of contact and the need 
for training to provide a specialist child friendly service. 
The research with children revealed that in many instances the police were the key 
source of information in relation to what the offence was. For instance, Oliver, 
described the police as 'the main people who helped him to understand the 
charge'. Max described being told about different 'sections' by the police. 
Thomas felt that he did not understand the charge at the time, adding "didn't 
really understand what the Police were saying'. Patrick explained that he 
understood the charge at the time because it was explained to him 'nicely' at the 
Police Station aged 13. He was able to recount how the police did this by 
explaining that this particular offence was' 10 out of 10' for being bad. 
Charlie, aged 11 at the time of arrest, described the police as 'quite friendly' but 
revealed a plethora of unanswered questions and anxieties that were going 
through his mind at the time such as 'what is going to happen to me? Will I be 
allowed back home?' 
The experiences of contact described in the sample were very negative 
experiences and made an enduring impression. Several young people described 
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terrifying experiences at the police station, some of them being visibly moved to 
tears while describing their experiences in interview. Peter described being in a 
cell 'for ages' and it being 'nighttime' when he was finally released. He thought 
he had been there for more than 6 hours and described feeling 'scared'. Daniel 
described 'feeling suicidal' in the cells and recalled feeling 'cold all the time. He 
was able to recall that he was locked in the cells 'from 9.30 am Friday until 
Saturday 1 pm'. 
Others described feelings of being judged and humiliated by the police, especially 
through the interview process (what was said to them) and the way in which they 
were arrested. Daniel described the police "telling me off' and recalled them 
telling him that he was "a sex offender", even though he was only 12 years old at 
the time. Charlie vividly described being arrested by the police and placed in 
handcuffs and leg restraints in front of neighbours and friends aged 11. 
Feedback from professionals at the NOT A conference revealed a general 
consensus that the impact of early experiences with police are underestimated and 
require 'undoing' in therapy. The need for police to change their approach 
combined with capability of the police to change arising from this research is 
supported by other research (HMI Probation, 2013) which raised a number of 
concerns about the treatment of this group as mini adults rather than a group 
requiring a different approach. 
Overwhelmingly negative experiences of police contact by children who are 
alleged to have committed offences is corroborated by existing research on 
children's experiences with the police generally (see Hazel 2002; Botley et ai, 
2010; U R Boss, 2012). However, from this small sample, which differs from the 
other research in that the respondents were all arrested for harmful sexual 
behaviour, it appears possible that the experiences of children accused of sexual 
offences arouse not only negative views of the police but, in addition, intensely 
negative views of themselves. The young people in this research described 
experiences of shame and embarrassment which appeared in some cac;es to be 
linked to the sexual nature of the crimes they had been accused of. 
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Recommendation: Specialist training for police dealing with child 
perpetrators of harmful sexual behaviour is needed. 
6.2.2 Effective participation 
Within this sample, the young people were clear that the criminal justice process 
on the whole went over their heads. Thomas 'didn't understand the Judge - too 
much jargon' and Sam couldn't understand the judge because he was 'too bloody 
posh'. Patrick felt professionals 'seemed to be talking about something random' 
causing him to switch off. Max felt he could not understand what was happening 
at Court because 'he felt scared and worried'. 
Despite the rulings by the European Court of Human Rights in T v UK and SC v 
UK and the Criminal Practice Direction concerning vulnerable defendants, the 
system in England and Wales essentially remains an adult system. The findings in 
this study mirror other studies described at Chapter 2.2 which conclude that 
children find the process overwhelming and confusing (Hazel et aI, 2002). 
In cases involving sexual offences which attract additional layers of complexity 
and emotional distress, for both child victims and child perpetrators, it is even 
more critical that effective participation is facilitated to secure justice. 
A common theme raised by the respondents in this study was that children 
percei ved the system to be against them and were sometimes not even able to 
identify who was on their side. For instance Thomas firmly believed that both his 
'solicitor and social worker wanted' him 'to get locked up,' It is difficult to see 
how an essentially retributive system can meaningfully facilitate the due process 
regarded as essential for a justice model (Chapter 4.4) when children do not 
understand that offences they are charged with, the reasons for delays in the 
system or what is at stake in terms of sentence. The high pwportion of gUilty 
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pleas in this survey (nine out of ten children) cannot be extrapolated across the 
general population of child sex offenders. However, the fact that half of all 
criminal justice outcomes for children associated with sexual offences are pre­
court disposals suggests that children are much more likely to plead guilty than 
adults. This in turn raises further questions about the suitability of a retributive 
and adversarial system for children with harmful sexual behaviour. 
Recommendation: The application and operation of the youth justice system 
to children with harmful sexual behaviour should be reviewed in its entirety. 
One simple measure would be for professionals to clearly identify themselves 
to young people, and where appropriate, whether they are supporting the 
young person - even if this may seem obvious. 
6.2.3 Counter productive possibilities 
Young people in this sample raised a number of examples where it appeared that 
criminal justice process were running counter to the aim of the system to prevent 
offending (s37 CDA 1998). For instance, almost all respondents complained 
about the length of the court process. Apart from the frustrations and 
uncertainties this caused, in a number of cases, delays at court followed by 
difficulties in accessing treatment in the prison system resulted in children not 
getting treatment at the earliest possible opportunity. In the cases of Peter, Sam 
and Daniel, all of whom received long-tenn sentences and significant delays in 
obtaining treatment, community sentences including therapy had been available to 
the Court. In all three cases, the young people were released following years in 
custody to virtually the same packages that had originally been proposed. Some 
young people commented on their frustration at being unable to access therapy 
sooner. For instance, Patrick confirmed that he had not done any work during his 
sentence to address his sexual offending and in fact had to wait until he had been 
released from secure to do this. Max wished he could have started the therapy 
straight away complaining that as he was in and out of Court for two years 
without doing the work, when he came to do the work, it was "hard to really 
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remember anything". However, one young person thought he might not have 
been ready to 'bother' when he was first convicted. The link between recidivism 
and treatment has been highlighted by Rich (2011). Moreover, while none of the 
young people raised any concerns about the efficacy of treatment in custody, there 
is some evidence that treatment is most effective when it deals with all of a young 
person's needs in a holistic fashion (Hackett, 2006). The requirements of custody 
may make this difficult if a young person does not feel safe or supported (U R 
Boss, 2010). 
Although the particular needs of the complex group interviewed for this research 
are unlikely to be replicated to the same extent in the general population of child 
perpetrator of sexual harm, it stands to reason that if a child's court case needs to 
take such a long time to be dealt with this would obviously indicate a level and 
degree of complexity in the case and/or disposal. Therefore, it would be 
reasonable for excessive delay to trigger a review as to whether the prosecution is 
in the public interest. Further, as delay is generally associated with the crown 
court, the venue for sentence in all ten children in the sample, this may indicate 
that the venue for such offences needs to be reconsidered, in line with Lord 
Carlile's current review of the youth court. 
If a case is complex and likely to be subject to delay consider whether should be 
in the criminal justice system at all, or whether the Crown Court should be used. 
Given the clear detriment of day on justice, it is at least arguable that a certain 
level of delay should trigger a reconsideration by the CPS of the interests of 
justice test. 
Recommendation: The criminal justice system processes should be reviewed 




6.2.4 Autonomy and rehabilitation 
One emerging theme from the data was a sense of autonomy and ownership over 
their rehabilitation and progress from the young people, who often talked about 
their maturation or 'growing up' as the key reason for their progress. They 
appeared highly motivated to change for themselves. For instance, when 
discussing the possibility of shedding his status as a Schedule 1 offender, Oliver 
added that he would first 'want to be sure of myself that I had changed'. 
While, given the size of this sample, it is not possible to generalise about this 
sentiment, which could relate to the ethos of the placement, a similar focus on 
agency, empowerment and self-determination emerged as a theme in research on 
the resettlement needs of girls in custody by Bateman et al (20 13b). 
If this is the case, it may be that aspects of the criminal justice system that press in 
the opposite direction, such as removing responsibility from children for even the 
most basic features of their lives through incarceration or restricting opportunities 
to learn through conditions, impede effective rehabilitation. 
The importance of agency in the rehabilitation process is central to the Good 
Lives Model discussed at Chapter 2.2.4. As noted in the desistence literature, the 
notion of agency is central to effective rehabilitation (McNeill, 2009). 
Recommendation: The legal framework needs to be reviewed so it can 
operate in conjunction with best practice and the most effective pathways to 
rehabilitation. 
6.3 Leaving the criminal justice system 
6.3.1 Negative transitions 
While this data sample concerned young people who had committed offences at 
the serious end of the spectrum, their experiences of transitions between the wider 
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community, custody and therapeutic residential placements revealed intense fears 
of the unknown that would be understandable in the case of any child in the same 
position. Transitions were often dramatically marked by a criminal justice event. 
For instance, children's experiences at the police station and in court were 
characterised by fear of not knowing what was going to happen to them. Young 
people's experiences of the parole process, which were the gateway to their 
release, were on the whole negative and scary. Comments from the professional 
sample highlighted the negative impact of risk aversion as professionals managed 
their own inexperience in dealing with children with harmful sexual behaviour, 
often leading to overly cautious decision making. 
Recommendation: Practitioners should develop policies and practices to 
ensure continuity of care and support for young people with harmful sexual 
behaviour as they move through the criminal justice system. 
63.2 Complexity in risk management 
Young people in this sample were well aware that the fact that they had 
committed an offence would cause problems for getting jobs and going to college. 
The difficulties envisaged were mainly related to having to make disclosures. 
However, the young people in this sample struggled to understand the legal 
frameworks designed to manage their risk, such as the notification and disclosure 
requirements. Thus, Thomas said he did not know what it was 'except that it 
exists and I have to sign it'. Several young people were confused about how long 
they would be on it for, who could know about it and whether or when they might 
apply to come off it. There was a lot of confusion about the differences between 
the register and so-called Sarah's Law, which enables disclosure in certain 
circumstances. Due to the fact that the sample was based for ethical reasons in a 
supportive therapeutic environment, many of the young people were essentially 
insulated from the consequences of their lack of understanding. The two young 




greater insight into the problems they were likely to face m effectively 
reintegrating. 
Both of these young people anticipated intense problems with education
, 
employment, housing and forming sexual relationships, with Peter stating that it 
was 'too much hassle' to have a relationship and William outlining his fear of 
recall if in a relationship. 
Professionals who raised the issue of risk management pointed to frustrations in 
the process caused by 'panic', inexperience and risk aversion. This inexperience 
in managing young people with harmful sexual behaviour in the community was 
recognised in the report by HMI Probation (2013). 
Recommendation: Management of young people with harmful sexual 
behaviour in the community needs a child-centred framework in line with the 
purported aim of other agencies. In addition, the MAPPA guidance 
(Ministry of Justice, 2012) should be revised to explicitly reflect a different 
approach to children throughout, rather than the general approach outlined 
in four of the 145 pages, as is currently the case. 
63.3 Shaping Identities and hopes for the future 
Within this sample, the young people provided some strong views on how their 
offences and their experiences had affected their sense of self and how they 
imagined other people saw them. Many young people demonstrated a strong 
positive self identity with clear plans and dreams for the future, including the 
possibility of sexual relationships. However, when children thought about it, most 
of them had a strong awareness of the fact that they would be seen very 
differently by others. Again, as most of the young people in the sample were 
mainly insulated from outside labelling by virtue of living in a specialist 
residential setting, it is difficult to know whether the consequences of their 
conviction would be more difficult for them to cope with in the wider community. 
As the follow up stories suggested, some of the young people's hopes had not 
been realistic as they had been recalled to custody, even though no further 
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offences had been committed. On the other hand, others had moved on as they 
had hoped they would. 
Recommendation: Practitioners should be working towards a framework 
where young people with harmful sexual behaviour can be reassured that, 
provided that they don't reoffend, they can realistically hope to live a normal 
life in the foreseeable future. 
6.4 Conclusion 
This small scaJe study illustrates some of the pitfalls of the legal framework when 
applied to children with harmful sexual behaviour, many of whom are children in 
need with histories of victimisation. It suggests that, for children who are the 
perpetrators of serious sexual harm, the criminal justice system is a blunt tool that 
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Appendix 1: Questionnaire 
Questionnaire 
PART! 
To be completed in advance with the relevant professional or using 
documentary information 
1. Initials 
2. Date of birth 
Female 0 Male 03. Gender 
4. Ethnicity White 	 oEnglish oScottish oWelsh 
Irish 0 
Any other white background (specify) 
Asian or Asian British 
oIndian opakistani oBangladeshi 

Any other Asian background (specify) 

I 
Black or Black British I Caribbean 	 0 
African 0 
Any other black background (specify) l I 
1 	 Chinese or Chinese British 
ChineseI 	 o Mixed 
I Mixed white and Asian 0 Mixed white and black 0 Mixed white and Chinese 0 
I Any other mixed background (specify) 
i 




5. 	 Is the young person considered disabled? 
No 0 
Yes: 
Physical disability 0 
Visual impairment (not corrected 
by spectacles or contact lenses) 0 
Hearing impairment 0 
Learning difficulty 0 
Mental health disability 0 
Other disability (specify) 
Sa. What help do you think the young person might need with communication for the 
purposes of this research? (e.g. does the young person have a particular learning style?) 
Sb. How well do you think the young person understands criminal justice processes, e.g 
court processes, sentencing etc? 
Poor understanding 0 

Good understanding 0 

Unable to say 0 

OK understanding 0 

Comment: 
6. 	 Consent to see 
ASSETT? Yes o No o 
7. 	 Consent to see 
sentence 
report? Yes o No o 




9. 	 Date of first 
sexual offence 
10. Date of last 
sexual offence 
11. Type of sentence Community sentence o If community 
DTO o sentence - what 





Extended sentence 0 
DPP 0 
Discretionary life sentence 0 
12. Length of sentence or minimum term (in months): ____________ 
13. Length of extended licence (in months) (if applicable): ___________ 
14.a 
Has the term Yes o No o 
Schedule 1 offender 
ever been used to 
your knowledge in 
respect of the young 
person? 
14.b 
Ever convicted of a Yes o No o 
violent or sexual 
offence against a 
child? 
15. Length of notification requirements 
Indefinite 0 

Definite (length in months): 

Unclear o Please state why: __________ 
SOURCES USED IN THIS SECTION: 
PART 2 
To be completed with the young person in a face-to-face interview 
These questions are to help understand more about: 
how being in trouble with the law has changed your life 
how much you understand about what happened to you when you got 
in trouble with the law 
whether or not the way you were treated helped make things better 





Your answers might be written down and maybe put in a booklet. Anyone 
will be able to read it, including you. But your name and any details about 
you that could give people clues about who you are will be kept PRIVATE. 
You do not have to answer these questions. Ifyou change your mind later 
and don't want to be involved in this project, you can say so at any time. 
There is more information in the leaflet. 
Prior to charge 
These questions are about being in trouble with adults for sexual behaviour before 
you were charged with a criminal offence. 
16. Had you been in trouble about your sexual behaviour before you were 







(i) 	 How many times had you been trouble before you were 
charged/dealt with? 
Once before 0 
2-5 times before 0 
6-10 times before 0 
Not sure 0 
More than 10 times before 0 
(U) Who were you in trouble with/dealt with by? 
Police 0 
YOT workers 0 
Social workers 0 
Teachers 0 
Parents 0 
Not sure 0 
Others (specify): 
(iii) 	 In what way were you dealt with? 
Reprimanded 0 
Final warning 0 
Told off by parent/teacher 0 





17. When did you admit that you did the offence? 
Before the police were involved 0 
At the police station 0 
After the police station and before trial 0 
After conviction but before the end of the sentence 0 
After the sentence 0 
N~cr 0 
Comment 
18. Did you do any work about your sexual behaviour before you were 
charged? 
No 0 Yes 0 
lfnot, do you think it would have helped you? Ifso, do you think it 
helped you? 
Yes 0 Yes 0 
No 0 No 0 
Reasons for your answer: 
Understanding the charge 





























Solicitor 0 Barrister 0 
Social worker 0 Parent/carer 0 
Friend 0 Police 0 
YOTworker 0 Other (specify) 
Not sure 0 
Comment: 
21. Ifyour case went to court, did you plead guilty or not guilty? 
Guilty 0 
Not guilty 0 
Don'tknow 0 
22. Ifyou were convicted of a sexual offence, were you sentenced in the youth 











23. Ifyou were sentenced for a sexual offence, how many times did you see 
your solicitor before you were sentenced? 
Once 0 
Twice 0 
Three times 0 
More than three 0 
Don't know 0 
Comment: 
Ifyou attended court... 
24. Did you feel you understood what was happening at court? 
No 0 
Yes 0 
Not sure 0 
Comment: 
25. How did you feel when you were at court? 
Comment: 




















Appropriate adult 0 
Judge 0 
Social worker 0 
Barrister 0 
Not sure 0 
Other (specify): 





28. Generally did you feel you understood what was happening when you 











[if it helps, go through various stages] 
At first appearance YeO No 0 Comment: ______ 
s 
Remand decisions 	 Ye 0 No 0 Comment: 
-----­
s 
Mode of trial 	 Ye 0 No 0 Comment: ______ 
s 
During trial 	 Ye 0 No 0 Comment: ______ 
s 
At sentence 	 Ye 0 No 0 Comment: ______ 
s 
29. Who did you sit uext to in court? 







Friend 0 Police 0 Not sure o 
YOTworker 0 Other ( specify) 
30. Were you able to speak to whoever you sat next to in court while the 















Understanding the sentence (applicable only if sentenced) 
32. Please describe your sentence. 
Able to describe sentence 0 
Unable to describe sentence 0 
Able to describe sentence with help 0 
33. At the time you were sentenced, did you understand when you could be 

























Key worker in secure 0 
Not sure 0 
Other (specify) 
Comment (including when they helped you understand it): ________ 




36. Do you now think your sentence was fair? 
Yes 0 
No 0 
Not sure 0 
Comment__________________________ 
37. Were you surprised at your sentence? 
Yes 0 
No 0 
Not sure 0 
Comment__________________________ 
38. Do you think that people around you (including people who live with you 





















40. Do think you have changed during your sentence? 
No 0 
Yes 0 
1fyes, why? (number in order o/most important] 
I have learnt my lesson from being here 0 
I have done work on my offence 0 
Support from staff 0 
Because I have grown up 0 
Because I have time to think about my behaviour 0 
Other: 
Comment__________________________ 
Understanding parole (if applicable) 
41. Did you go through parole? 
Yes 0 
No 0 




























46. Did you understand the sorts of reasons wby the parole board would or 
would not let you out? Give examples. 

Yes 0 Examples: 

No o Examples: 







48. Were you released on parole? 
Yes 0 
No 0 







Sex offenders' register 
50. Do you know what the sex offender register is? 	If so, explain. 
Yes 0 Explanation: 
No o 
51. Do you know what someone has to do as a registered sex offender? 
No 0 
Yes 0 
If yes, explain 
51A. Did you know that you have to do the following as a registered sex 
offender? 
(i) 	 The initial notification of name, date of birth and home address or any 
notification of a change of details has to be completed within 3 days 
and the offender's National Insurance Numbers must now be given. 
Yes 0 No 0 
(ii) 	 Notification is required of any UK address in which the person resides 
for 7 days or more, whether consecutive or not, within a 12 month 
period. 
Yes 0 No 0 
(iii) 	 All relevant offenders must confirm their notified details annually. 
Yes 0 No 0 
(iv) 	 Notification must be given in advance of foreign travel, and return 
to the United Kingdom in accordance with the requirements of 
the Sexual Offences Act 2003 (Travel Notification Requirements) 
Regulations 2004. 
An offender who intends to leave the United Kingdom for a period of 
3 days or longer must notify the date on which he will leave the UK, 
the country to which he will travel and his point of arrival in that 
country and if more than one country his point of arrival in each such 
additional country, the identity of any carrier or carriers he intends to 





Kingdom, the date upon which he intends to return and the point of 
arrival. 
The travel notification can lead to the police making an application for 
a foreign travel order under s. 114 of the 2003 Act which entitles the 
Chief Officer of Police to make an order preventing the offender from 
leaving the United Kingdom, or restricting any destination to which he 
might go if it is necessary to do so for the purpose of protecting 
children generally, or any child, from serious sexual harm from the 
offender outside the United Kingdom. 
Yes D No 0 
(v) 	 (All notifications have to be made in person at a police station; and 
police may take fingerprints and photographs at initial notification and 
at any further notification, annual or otherwise. 
Yes 0 No D 
52. Who do you think can find out if you are on the sex offenders' register? 
Solicitor 0 
Barrister 0 




General public 0 
Secure staff 0 
Not sure 0 
Other (specify) __________________ 
Comment________________________ 
53. Ifyou are on it, do you know how long you will be on it for? 
Yes 0 
No 0 
54. How long? 
As long as my sentence o 
One year o 
Two and a half years o 
Three and a half years o 
5 years o 
forever o 
other 














56. If you are on it forever, would you like the chance to come off! 
Yes 0 
No 0 
Don't mind 0 
Comment________________________ 
Explain the law in relation to this ifyoung person is interested. 






58. Ifyou are on it, do you mind being on the sex offenders' register? 
Yes, I mind a lot 0 
Yes, I mind a bit 0 
Don't mind 0 
I think it is a good thing 0 
Comment________________________ 
59. Ifapplicable, how does the knowledge that you will be on the register 
forever affect your motivation to do sex offending work? 
More motivated 0 






60. If applicable, do you think being on the sex offenders' register will make 
it harder to: 

















































63. Do you know what someone has to do as a schedule 1 offender? 
No 0 
Yes 0 
If yes, explain 




Not sure 0 
Explanation ofSchedule 1 offender 
One of the problems with schedule 1 is that it is not really clear what it means! It 
refers to schedule 1 of an old act which was a list of violent and sexual offences. 
It has been updated over time by new laws but there has never been a law saying 
exactly what happens to you. If you commit these offences against children 
(under 18s) you can be called a 'schedule 1 offender'. 
Common practice in respect of schedule one usually involves the maintenance of 
a register of offenders by local authorities. If the local authority becomes aware 
that a schedule one offender is living with children, a child protection 
investigation may follow. Infonnation about a person's schedule one status may 
be disclosed to third parties such as partners with children. Serving prisoners who 
are schedule one offenders may be prevented from activities that involve contact 
with children, including visits from their own children, and the prison is required 
to infonn relevant agencies of their schedule one status prior to release (Prison 
Service, 1994; Nacro 2003; Home Office, 2005). 
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65. Do you know if you are a schedule 1 offender? 
Yes 0 
No 0 
Not sure 0 
66. Is the young person a schedule 1 offender? 
Yes 0 
No 0 
Not sure 0 




If yes , how long? 
68. If applicable, do you think other people around you now and in the wider 
community will be safer because you are a schedule 1 offender? 
Yes 0 
No 0 
Do not know 0 
Comment.________________________ 
69. If applicable, do you mind being a schedule 1 offender? 
Yes, I mind a lot 0 
Don't mind 0 
I think it is a good thing 0 
Comment______________________ 
70. If applicable, would you like the chance to stop being a schedule 1 
offender one day? 
Yes 0 
No 0 




71. If applicable, how does the knowledge that you will be a schedule 1 
offender forever affect your motivation to do sex offending work? 
More motivated 0 
Less motivated 0 
Comment______________________ 
Sex offenders 
72. What do you think of when you hear the words 'sex offender'? 
Comment______________________ 










This part is about how you see yourself and how other people see you, 






































77. Do you know it is against the law for two 12-year olds to have sex even if 
they both agree? 
Yes 0 
No 0 
78. Do you think this is fair? 
Yes 0 
No 0 









80. If applicable, how much do you think your conviction for a sex offence or 
history of sexual offending will affect you in the future? 
Not at all 0 
A little bit 0 
AIm 0 
Comment: 
81. Where do you see yourself in: 
(a) 1 years time: 
(b) 5 years: 
(c) 10 years time: 
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